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OFFICE OF MANAGEMENT AND
BUDGET

2 CFR Part 170
RIN 0348-AB61

Requirements for Federal Funding
Accountability and Transparency Act
Implementation

AGENCY: Office of Federal Financial
Management, Office of Management and
Budget (OMB).

ACTION: Interim final guidance to
agencies with opportunity for comment.

SUMMARY: OMB is issuing interim final
guidance to agencies to establish
requirements for Federal financial
assistance applicants, recipients, and
subrecipients that are necessary for the
implementation of the Federal Funding
Accountability and Transparency Act of
2006, hereafter referred to as “the
Transparency Act” or “the Act”. This
interim final guidance provides
standard wording for an award term that
each agency must include in grant and
cooperative agreement awards it makes
on or after October 1, 2010, to require
recipients to report information about
first-tier subawards and executive
compensation under only those awards.
This implementation of the requirement
for reporting of subawards and
executive compensation under Federal
assistance awards parallels the
implementation for subcontracts and
executive compensation under Federal
procurement contracts, which is in the
Federal Acquisition Regulation.

DATES: The effective date for this
interim final guidance is September 14,
2010. Comments on the interim final
guidance must be received by no later
than October 14, 2010.

ADDRESSES: Comments may be sent to
regulations.gov, a Federal E-Government
Web site that allows the public to find,
review, and submit comments on
documents that agencies have published

in the Federal Register and that are
open for comment. Simply type “FFATA
subaward reporting” (in quotes) in the
Comment or Submission search box,
click Go, and follow the instructions for
submitting comments. Comments
received by the date specified above
will be included as part of the official
record and considered in preparing the
final guidance.

Marguerite Pridgen, Office of Federal
Financial Management, Office of
Management and Budget, 725 17th
Street, NW., Washington, DC 20503;
telephone 202—-395-7844; fax 202—-395—
3952; e-mail mpridgen@omb.eop.gov.
FOR FURTHER INFORMATION CONTACT:
Marguerite Pridgen, Office of Federal
Financial Management, Office of
Management and Budget, telephone
(202) 395-7844 (direct) or (202) 395—
3993 (main office) and e-mail:
mpridgen@omb.eop.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On June 6, 2008 [73 FR 32417], the
Office of Management and Budget
(OMB) published proposed guidance to
Federal agencies with an award term
needed to implement requirements
related to subaward reporting under the
Federal Funding Accountability and
Transparency Act of 2006 (Pub. L. 109-
282, as amended by section 6202 of
Public Law 110-252, hereafter referred
to as “the Transparency Act” or “the
Act”). The guidance was proposed for
adoption in a new part 33 within title
2 of the Code of Federal Regulations
(CFR).

We are adopting the interim final
guidance in 2 CFR part 170, a different
2 CFR part than part 33 in which we
originally proposed to adopt it in June
2008. The reason is that part 33 now is
within a newly created subchapter in 2
CFR that is for OMB guidance related to
pre-award responsibilities (for more
information on the new 2 CFR
subchapters, see the notice in today’s
Federal Register that adopts 2 CFR part
25). The content of the guidance
following this preamble is better suited
to another new subchapter for guidance
on national policy requirements, a
subchapter that includes part 170.

We received comments from 75
entities in response to the 2008 Federal
Register notice, including: 29 State
agencies and two associations of State
officials; 16 institutions of higher

education and an association of research
universities; six nonprofit organizations
and an association of nonprofits; two
local governmental organizations and an
association of local government
officials; two commercial firms; one
individual; and 14 Federal agencies.
Some of the comments concerned
subaward reporting under the
Transparency Act but were not directly
related to the content of the guidance.
For example, we received comments
that suggested:

e Specific data elements that either
should be included in, or excluded
from, the information that will be
required for each subaward.

o A need for better definitions of
some data elements or clarification of
the information desired in some data
fields.

¢ Using the same information
technology systems for submission of
data on both: (1) Subawards under
Federal assistance awards subject to the
Transparency Act’s requirements; and
(2) subcontracts that entities receiving
Federal procurement contracts must
submit under the Act.

¢ Other specific features that it would
be important to include in those
information technology systems.

When we received them in 2008, we
referred comments that do not directly
relate to the policy guidance to the
appropriate Federal agency groups,
including the groups that were working
on the design of systems to which
entities will submit data to fulfill their
reporting responsibilities under the Act.
As stated in the 2008 Federal Register
notice, the data elements and other
aspects of subaward reporting are
separate from the policy guidance. The
General Services Administration has
recently published the information
collections with an opportunity for
public comment that provide the
specific data elements required for
Transparency Act reporting of
subawards and executive compensation
[75 FR 43165]. The Federal acquisition
councils have simultaneously published
for public comment their proposed
information collection for subcontract
reporting pursuant to the Transparency
Act.

As it was proposed in 2008, the new
part 33 would have required direct
recipients of Federal agency awards
and, with some exceptions,
subrecipients at all lower tiers (if their
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subawards were subject to Transparency
Act reporting requirements) to have
DUNS numbers and register in the CCR.
Since the publication of the June 2008
proposal, OMB proposed a new part 25
to 2 CFR on February 18, 2010 [75 FR
7316]. The proposed part 25 superseded
the DUNS number and CCR elements of
the June 2008 notice and limited the
DUNS number requirement to
applicants, recipients, and first-tier
subrecipients only. The preamble of the
February 2010 Federal Register
document also contained responses to
the public comments on the DUNS and
CCR requirements proposed in June
2008. Part 25 is being finalized in
another document in this section of
today’s Federal Register. Therefore, the
DUNS and CCR requirements will not
be addressed further in this document.
The remainder of this document
addresses the portions of the 2008
proposal related to reporting of
subawards, as well as the additional
reporting on executive compensation
that is required by the subsequent
amendment to the Transparency Act. In
developing the interim final policy
guidance on subaward reporting, we
considered:

¢ All comments relevant to that
subject in the 2008 proposal;

e The experience gained under the
guidance for, and practical
implementation of, recipient reporting
required by section 1512 of the
American Recovery and Reinvestment
Act of 2009 (Pub. L. 111-5, hereafter
referred to as “the Recovery Act”),
which we consider to be the pilot
program for subaward reporting
envisioned by paragraph (d)(1) of
section 2 of the Transparency Act; and

e New transparency and Open
Government policies put in effect since
the publication of the 2008 proposal,
including the amendment of the
Transparency Act by section 6202 of
Public Law 110-252 to require the
reporting of the names and total
compensation of a recipient’s or
subrecipient’s five most highly
compensated executives.

Because most aspects of this guidance
were proposed in 2008, with
opportunity for comment, and given the
public benefits to be gained by
expediting the implementation of
subaward reporting under the
Transparency Act, we are publishing
this guidance as interim final.

The following section provides
detailed responses to comments that we
received on the portions of the guidance
proposed in 2008 that are relevant to
subaward reporting. Each response
describes any revisions that we

included in the interim final guidance
as a result of the comment.

II. Comments, Responses, and Changes
to the Guidance

A. Comments on the 2008 Federal
Register Preamble

Comment: Two commenters noted
that the preamble of the 2008 Federal
Register notice missed one data
element—an award title descriptive of
the purpose of the funding action—
when it listed the data elements that the
Transparency Act specifies for Federal
agencies’ awards.

Response: The commenters are correct
that the Act specifies the additional data
element. The inadvertent omission did
not affect the proposed guidance,
however. The data elements were listed
solely as background explanatory
information in the preamble of the 2008
Federal Register notice.

Comment: With respect to that same
list of data elements in the preamble,
one commenter asked whether the
inclusion of the country of the recipient
and its parent entity was a
typographical error. The commenter
suggested that the data element likely
was meant to be the county, rather than
the country.

Response: Although the specifics of
the data elements do not affect the
guidance, the data element specified in
the Transparency Act is the country,
rather than the county.

B. General Comments Related to the Act
and Guidance

Comment: Thirty nine commenters
expressed concern that recipients and
subrecipients must allocate additional
resources in order to comply with the
new requirements for subaward
reporting. They cited the need to change
business processes and systems to begin
to collect data that they are not
collecting now and do it electronically.
They also noted the continuing need for
resources to compile and report data
after that initial transition period. Most
of the commenters noted the fiscal
impact of subaward reporting and the
provision in the Transparency Act that
provides for recovering the additional
costs. Some State agencies expressed
concern that the increased
administration costs would deplete
resources available for program
purposes and some suggested that the
new requirement is an unfunded
mandate. Some institutions of higher
education noted that the limitation in
OMB Circular A-21 on recovery of
indirect costs could prevent them from
recovering those costs from their
Federal awards. Some State agencies

suggested that the costs should be
allocable as direct program costs. A
number of commenters were concerned
that the added burdens of reporting
could discourage some entities,
especially smaller subrecipient entities,
from applying for Federal grants.

Response: This guidance requires
only prime grant recipients to report to
the Federal Government on subawards
and executive compensation.
Nevertheless, we understand the
administrative changes and effort that
are associated with reporting on
subawards. As section (d)(2)(A) of the
Transparency Act provides, recipients
and subrecipients are allowed “to
allocate reasonable costs for the
collection and reporting of subaward
data as indirect costs.” We will assess
the overall cost impact of the new
requirements on recipients and
subrecipients, as well as their ability to
recover the indirect costs under current
limitations in statute, policy, program
regulations, or practice.

Comment: Nine commenters
suggested that it was premature to
propose the policy guidance. Among
reasons given were that we did not yet
provide details about all data elements
that will be required in each report of
an obligating action, the definitions of
the data elements, and the reporting
format and procedures that will be used.
A few commenters noted that the award
term in the proposed guidance referred
to a Web site at which entities would
submit subaward data but observed that
the site was not ready to receive data
and had no further details on what or
how to report. One commenter asked if
there was an exception process when
there are systems issues to be resolved.

Response: We revised the wording of
the award term to further clarify that the
Web site will be the source of the
detailed information on what to report
(i.e., the specific data elements and their
definitions) and how to report (i.e., the
formats and information technology
system features). That information will
be posted at the Web site before non-
Federal entities are required to report
data on subaward obligations. In
addition, the General Services
Administration’s Paperwork Reduction
Act information collection also provides
the specific data elements required for
Transparency Act reporting.

There is an important distinction to
be made between the policy guidance
contained in this Federal Register
notice and the operational details on
what and how to report. Under the
current statute, non-Federal entities will
be required to report subaward data, a
basic requirement that does not depend
on the specific data elements and
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procedural details. The policy guidance
and the award term it contains are the
means for having agencies formally
communicate that basic statutory
requirement to recipients and
subrecipients. Neither the guidance nor
the award term needs to contain the
operational details about the specific
data elements to be reported or how to
submit the data. Both need to be in
place now so that agencies can use the
award term to provide timely
notification to recipients and
subrecipients about their
responsibilities.

Nonetheless, we fully recognize that
the operational details also are very
important. To ensure adequate
opportunity for public comment, we
have published the data elements and
other details that affect the public.
Further, we have made every effort to
minimize the burden associated with
Transparency Act reporting, through
both pre-population of data and use of
an electronic system that facilitates
streamlined reporting [75 FR 43165—
43166]. With respect to the question
concerning the exception process, the
Transparency Act does not provide for
exceptions due to unresolved systems
issues.

Comment: Twenty two commenters
recommended delaying the January 1,
2009, date on which the Transparency
Act provided that subaward reporting
would begin. They stated that the
implementation timeframe was not
reasonable, especially since the
procedures for compiling and
submitting the data would not be set
until after completion of a pilot that had
not yet begun. Seven of the commenters
also recommended that OMB grant the
18-month extension to the deadline that
the Act allowed for subrecipients under
awards to State, local, and tribal
governments, if the Director of OMB
determined that compliance would
impose an undue burden for those
subrecipients.

Response: A subaward reporting pilot
was conducted in the Fall of 2008 to
assess the burden of subaward reporting
on recipients and subrecipients. The
results of the pilot were mixed and
showed that there were various
unresolved policy and procedural issues
surrounding subaward reporting. In
2009, the Recovery Act was enacted and
required reporting of funds awarded to
prime recipients, subrecipients and
vendors. The Recovery Act reporting
effort, which commenced in October
2009, served as a demonstration of
subaward reporting on a
governmentwide scale which is why we
consider it to be the pilot program for
subaward reporting envisioned by

paragraph (d)(1) of section 2 of the
Transparency Act. Various audits and
reviews have been conducted on
Recovery Act implementation. Some of
the reports from those reviews are
available on the Recovery.gov Web site
under the “Accountability” section and
include information on recipient
challenges with implementing reporting
requirements under the Recovery Act.
In a memorandum dated April 6, 2010
with the subject line “Open Government
Directive—Federal Spending
Transparency,” OMB established an
October 1, 2010 deadline for Federal
agencies to initiate subaward reporting
pursuant to the Transparency Act and
provide a timeline for additional
guidance to assist in meeting the goals
established in the memorandum.
Comment: Three commenters pointed
out that the proposed guidance did not
include a detailed implementation of a
Transparency Act provision that
provides an exemption from the
subaward reporting requirement for an
entity that demonstrates to the Director
of OMB that its gross income, from all
sources, did not exceed $300,000 in the
previous tax year. The Act provides for
the exemption until the Director
determines that the imposition of the
reporting requirement will not place an
undue burden on such entities. The
commenters noted that the guidance did
not disclose how to request a reporting
exemption, what proofs would be
required, and what evaluation factors
OMB would use in granting exemptions.
Response: The award term in
Appendix A to part 170 of the guidance
properly includes that exception to the
subaward reporting requirement.
Section 2(e) of the Transparency Act
allows the Director, OMB, to exempt
any entity that demonstrates its gross
income, from all sources, did not exceed
$300,000 in the entity’s previous tax
year, from reporting the first-tier
subaward information, until the Director
determines that the imposition of the
reporting requirement will not cause
undue burden on the entity. The
Director has exempted entities that fall
under this category at this time.
Comment: Two commenters raised
questions concerning the applicability
of the Paperwork Reduction Act (PRA).
One stated that the Transparency Act
and guidance did not comply with the
PRA. The other suggested that OMB
could not yet provide the PRA clearance
for the information collection associated
with subaward reporting, because the
data elements and format were not
specified in the guidance proposed on
2008.
Response: As stated in the response to
a previous comment, the nature of the

guidance is distinct from that of the
operational details. What requires PRA
clearance, as correctly noted by the
second commenter, are the data
elements and similar details for which
reporting burdens can be estimated. The
General Services Administration has
recently published the information
collections for public comment that
provide the specific data elements
required for Transparency Act reporting
of subawards and executive
compensation [75 FR 43165]. It is not
pertinent to the issuance of the guidance
in this Federal Register notice on the
basic statutory requirement to report.

Comment: With respect to the
requirement to report each action under
a subaward that obligates $25,000 or
more in Federal funding, ten
commenters recommended raising the
$25,000 threshold due to the potential
magnitude of the burdens, especially on
small entities. The commenters
suggested setting the threshold at
$100,000 or more, to be parallel with
their State’s reporting requirement, the
simplified acquisition threshold for
Federal procurement contracts, or the
threshold in OMB Circular A-133 at
which an entity must have a single
audit. One State agency asked if it could
request a waiver to increase that
threshold.

Response: We made no change to the
threshold in the guidance. The $25,000
threshold is set by the Transparency Act
and there is no provision in the statute
that authorizes a waiver to increase the
threshold.

Comment: Four commenters stated
that the new subaward reporting
requirement overlapped with at least
some Federal agencies’ existing
requirements for reporting on
subawards. As an example, one
commenter cited information about
subawards that applications to agencies
either contain or could be amended to
contain. Two non-Federal entities and
one Federal agency were concerned that
the existing and new requirements
could be redundant, thereby
unnecessarily increasing the burdens of
subaward reporting. One Federal agency
stated that it currently obtained
information about all subawards, and
not just those above the $25,000
threshold, and did not want to lose
insight into the subawards below
$25,000 due to the Transparency Act
threshold.

Response: Relatively few Federal
agency awarding offices currently obtain
the details about each subaward
obligation that they would need to do
the reporting under the Transparency
Act. Many agencies receive individual
applications that identify the applicant’s



55666 Federal Register/Vol. 75,

No. 177/Tuesday, September 14, 2010/Rules and Regulations

intent to make a subaward of a specified
amount if its application is successful.
However, the actual subaward recipient
may not be known at that time or, if
known, the amount that a successful
applicant obligates may not be the same
as it originally planned and proposed,
for various reasons (e.g., the Federal
award it receives may be for a lesser
amount than it proposed or it may
rebudget after receiving the award, as
pertinent Federal rules allow it to do
without the Federal agency’s prior
approval). Given that what the
application describes is only a plan, it
cannot serve as a definitive source of
information for Transparency Act
purposes. At this time, we are not
asking for reporting of subaward
information below the first-tier.

With respect to the relatively few
Federal awarding offices that do obtain
post-award data on actual subaward
obligations, we are directing those
agencies to take the necessary steps to
ensure that their recipients are not
required, due to the combination of
agency-specific and Transparency Act
reporting requirements, to submit the
same or similar data multiple times
during a given reporting period.

Comment: Five commenters asked
about the consequences of a
subrecipient’s noncompliance with
requirements related to the
Transparency Act. Two commenters
expressed concern that delivery of
essential services could be interrupted if
awards could not be made or payments
had to be suspended.

Response: After a subaward is made,
the range of consequences that may
result from the subrecipient’s material
failure to comply with a requirement
related to the Transparency Act should
be no different than it is for a material
failure to comply with other Federal
requirements. The same remedies are
available to the recipient and—should
the matter of a subrecipient entity’s
noncompliance become an issue for the
Federal Government—to a Federal
agency.

C. Comments Related to the
Applicability of the Guidance

Comment: One commenter stated that
the guidance should not apply to loan
guarantees because the definition of
“federal award” in the Transparency Act
does not explicitly mention them. The
commenter expressed concern that the
requirement in the guidance for lenders,
small businesses, and rural businesses
to obtain DUNS numbers could be an
added barrier to their participation in
U.S. Department of Agriculture (USDA)
rural development and Small Business
Administration (SBA) programs that

stimulate financing for small and rural
businesses. The commenter
recommended not applying the
guidance to loan guarantees under those
programs until a Federal Register notice
was published, with an opportunity to
comment, that proposed applying
Transparency Act requirements to those
programs specifically.

Response: Although the 2008 Federal
Register notice proposed applicability
of the guidance broadly to all of the
types of financial assistance subject to
the Transparency Act, we revised the
interim final guidance to implement at
this time only the reporting
requirements specifically for first-tier
subawards under grants and cooperative
agreements in light of these public
comments and concerns. We are
deferring to a later date the
implementation of subaward reporting
under other financial assistance subject
to the Act, which includes loans and
loan guarantees, as well as lower-tier
subawards.

We understand the legitimate concern
that additional administrative
requirements can have an impact on
financial assistance applicants and
recipients under any Federal program.
However, to publish a notice that lists
the hundreds of programs individually
would be unnecessary and impractical.

Comment: One Federal agency
suggested we make it clearer that
financial assistance provided through
assessed and voluntary contributions is
subject to the guidance, by explicitly
listing that type of assistance in the
proposed definition of “Federal
financial assistance subject to the
Transparency Act.” The definition in
section 33.325 of the proposed guidance
included them only implicitly, through
the inclusion of a category of “other
financial assistance transactions that
authorize the non-Federal entities’
expenditure of Federal funds.”

Response: We agree and made the
change to the guidance (in what now is
section 170.320).

Comment: A Federal agency
recommended that the guidance not
apply to loans, loan guarantees, interest
subsidies, and insurance that recipients
provide as subawards to subrecipients.
The agency stated that the Transparency
Act did not explicitly identify them as
subawards and their inclusion would be
inconsistent with coverage of the
administrative requirements for grants
to and agreements with educational and
other nonprofit organizations that are in
2 CFR part 215 (OMB Circular A-110).

Response: We did not revise the
guidance. The Act requires OMB to
“ensure that data regarding subawards
are disclosed in the same manner as

data regarding other Federal awards.”
The Transparency Act’s definition of
“federal award” includes types of
financial assistance awards that are not
subject to the administrative
requirements in 2 CFR part 215, and
therefore includes them both at the
prime tier between Federal agencies and
recipients and at lower tiers between
recipients and subrecipients. While only
subawards under grants and cooperative
agreements need to be reported at this
time, subawards under all types of
Federal financial assistance subject to
the Transparency Act will need to be
reported at a later date.

Comment: One Federal agency
expressed concern that it would be
difficult to provide an actual dollar
amount associated with a transfer of
title to Federally owned property.

Response: We revised the definition
of “Federal financial assistance subject
to the Transparency Act” in that section
(which now is section 170.320) to
clarify that the guidance does not apply
to transfers of title to Federally owned
property.

Comment: One Federal agency
suggested amending the proposed
guidance to explicitly exclude
Cooperative Research and Development
Agreements (CRDAs) under 15 U.S.C.
3710a from coverage under the
Transparency Act. CRDAs are
instruments authorized for use between
Federal laboratories and non-Federal
entities for technology transfer
purposes. The commenter noted that the
statute permits a Federal laboratory to
receive funds from a non-Federal entity
under a CRDA and expressed concern
that a funds transfer might be perceived
as a subaward to the Federal laboratory.

Response: We agree and made a
change to the definition of “Federal
financial assistance subject to the
Transparency Act” in that section
(which now is section 170.320) of the
guidance. The definition of “cooperative
research and development agreement”
in 15 U.S.C. 3710a excludes transactions
under which Federal funds are provided
to non-Federal entities. It also
distinguishes CRDAs, which are not
Federal financial assistance awards,
from cooperative agreements under the
Federal Grant and Gooperative
Agreement Act in 31 U.S.C., chapter 63.

Comment: One commenter noted that
the proposed guidance did not apply to
a Federal agency that receives an award
from another agency and asked whether
it would apply to an award that a
Federal agency receives from a non-
Federal entity.

Response: Yes, the guidance applies.
The non-Federal entity would have to
report the subaward. At this time, the
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non-Federal entity would not have to
report lower-tier subawards. To clarify
this, we revised the definition of “entity
in the award term that now is in
Appendix A to part 170.

Comment: One commenter stated that
it acts as a fund manager overseeing
accounts for Federal agencies into
which voluntary payments, court-
ordered settlements, fines, and other
sources of funds are deposited. It noted
that the Federal agency specifies the
entities to whom funds from those
accounts are obligated. The commenter
asked if it is the recipient in that case
and the other entities are the
subrecipients, or if the entities to whom
it awards the funds are the prime
recipients because the Federal agency
makes the funding decisions.

Response: If the funds cited in the
comment are available for obligation or
reobligation for Federal program
purposes, this situation is somewhat
similar to that of a grant under which
the recipient is authorized to: (1) Make
loans for program purposes to
subrecipients; (2) merge the funds
received from those subrecipients’ loan
payments back into the corpus of grant
funding; and (3) use those repaid funds
to make new loans. In both that case and
the case raised by the commenter, the
non-Federal entity that manages Federal
agency funds that are available for
program purposes is the recipient. The
entities that receive the funds that the
recipient obligates or reobligates are
subrecipients.

Comment: One commenter suggested
not applying the reporting requirement
below the first-tier of subawards under
mandatory programs such as block and
formula grants and other types of
assistance to State, local, and tribal
governments.

Response: The Transparency Act does
not authorize a limitation on the
reporting requirement to the first-tier of
subawards. At this time, however, we
are deferring to a later date the
implementation of the reporting
requirement below the first-tier.

Comment: Six commenters asked
whether the requirements in the
guidance applied to prior program
announcements, awards, and
subawards. One of the commenters
pointed out that an applicant who
already had applied in response to a
previously issued announcement might
have decided not to apply if it had been
informed about the Transparency Act
requirements prior to doing so. Others
noted they would need to amend
previously issued awards if the
requirements applied to them.

Response: New Federal, non-Recovery
Act funded grant awards and

2

cooperative agreements with an award
date on or after October 1, 2010, and
resulting first-tier subawards, are subject
to the reporting requirements in this
guidance. New Federal grants and
cooperative agreements are grants and
cooperative agreements with a new
Federal Award Identification Number
(FAIN) as of October 1, 2010. They do
not include obligating actions on or after
October 1, 2010, that provide additional
funding under continuing grants and
cooperative agreements awarded in
prior fiscal years.

D. Other Comments

Comment: Two commenters raised
questions about the dates in the
proposed paragraph 33.200(a)(2). One
commenter asked what was meant by
the effective date of the part cited in
paragraph (a)(2)(i). The other
commenter recommended changing the
date in paragraph (a)(2)(ii). That
paragraph required a Federal agency to
incorporate Transparency Act
requirements into a program
announcement or other application
instructions if awards would be made
after October 1, 2008, in response to
applications using those instructions.
The commenter recommended changing
the date to December 31, 2008.

Response: The guidance in 2 CFR part
170 is effective today, with its
publication in the Federal Register. We
revised the date in paragraph
170.200(a)(2)(ii) to October 1, 2010.

Comment: Three commenters noted
that some entities may want to take
advantage of the flexibility that the
award term in the proposed guidance
gave a recipient to either: (1) Pass the
responsibility for reporting on lower-tier
subawards to the subrecipients who
made those subawards; or (2) do that
reporting itself, which would require
the recipient to collect the information
from lower-tier subrecipients. One, a
State agency, stated that it maintains a
complete data base that should be
sufficient to meet the Transparency Act
requirements.

Response: We recognize the burdens
associated with subaward reporting and
understand that programs and
organizations differ. However, prime
recipients will not have the option to
delegate reporting of subgrant
information to their subrecipients. We
believe that this may help reduce
reporting burden on subaward
recipients.

Comment: Six commenters asked for
clarification on the meaning of the
phrases “date of obligation” and
“obligating action” used in the award
term in the proposed section 33.220
with respect to subawards. Two

commenters asked how the date of
obligation would be defined for a
subaward that allowed reimbursement
of pre-award costs a subrecipient
incurred on or after a “start date” that
was prior to the date on which the
subaward was signed.

Response: With respect to a subaward,
an obligating action is a transaction that
makes available to the subrecipient a
known amount of funding for program
purposes. Examples include a new
subaward, an incremental funding
amendment that increases the total
amount of a subaward, or a quarterly
allotment under a formula grant
program.

We made no change to the guidance,
since “obligations” is a well established
term in OMB’s guidance on
administrative requirements for grants
and agreements (2 CFR part 215 and the
common rule that Federal agencies
adopted to implement OMB Circular A—
102). Under most Federal grants and
cooperative agreements, recipients
regularly report amounts of “unobligated
balances” to Federal agencies on the
standard financial reporting forms.

The date of obligation for a subaward
is the date on which the recipient
authorizes the subrecipient to incur
costs against the known amount it
obligates, and does so in a way that
legally obliges the recipient to provide
funds to cover costs that are incurred in
accordance with the subaward’s terms
and conditions. That date usually is
associated with the signature of a formal
document, either the initial subaward or
an amendment to it. That is distinct
from the “start date” cited in the
example of pre-award costs, since we
assume that the subrecipient incurs
those costs at its own risk, in
anticipation of the subaward, and that
the recipient has no legal obligation—
until it signs the subaward—to provide
award funds to cover those costs.

Comment: Eight commenters
questioned whether the guidance
required reporting of obligations or
disbursements as the award amounts.
One commenter recommended that
recipients and subrecipients report
“expenditures,” the term used in the
Transparency Act. Four State agencies
asked how “obligations” would be
determined in some programs that
adjust the amount a subrecipient
receives at some time after the initial
obligation. One of the agencies cited the
example of the school lunch program,
under which the amount obligated is
not known until after the subrecipient
expends the funds.

Response: The guidance requires
reporting of each obligation, rather than
each disbursement against the amount
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obligated. If a recipient obligates a
specific known amount for a subaward,
even if it may be adjusted later, it must
report the obligation when it is made.
For a program like the school lunch
program, however, where the initial
subaward provides the subrecipient
with an open-ended authorization of
unspecified amount, the obligation date
corresponds to the date on which the
amount of the obligation is specified.
Reporting is required by the end of the
month following the month in which
the subaward obligation was made.

Comment: One commenter
recommended revising the requirement
to report each obligating action within
30 days of the date of obligation. The
commenter suggested allowing reporting
quarterly, semiannually, or annually.

Response: We changed the guidance
and award term to require obligations to
be reported no later than the end of the
month following the month of the
obligation. For example, if a subaward
is made on October 2, 2010, the
subaward information must be reported
by no later than November 30, 2010.

Comment: Ten commenters requested
additional clarification about the
difference between a subaward, which
must be reported under the
Transparency Act, and procurement
under an award, which is not subject to
the reporting requirement.

Response: It is worth noting that
recipients for many years have had to
judge whether a transaction under their
Federal award was a subaward or a
procurement action. That is because a
recipient must include different
requirements in a subaward than it does
in a procurement under an award, in
accordance with the administrative
requirements in 2 CFR part 215 (OMB
Circular A 110) or the common rule
implementing OMB Circular A 102.
Also, when the transaction provides
funds to a for-profit entity, the recipient
must properly take into account
whether the transaction would be more
characteristic of a vendor relationship
than a subrecipient under _ .210 of
OMB Circular A-133. The judgments a
recipient must make to decide whether
a lower tier agreement is a subaward or
procurement for Transparency Act
reporting purposes are the same as the
judgments it makes to establish which
terms and conditions to include in the
agreement. Prime recipients should refer
to awarding agency supplemental
guidance, if any, in making such a
determination.

Two examples may help clarify the
distinction, which is based on the
purpose of the transaction between the
recipient or subrecipient and the entity
at the next lower tier. If the purpose of

the lower-tier transaction is the same as
the purpose of the substantive program
supported by the Federal award at the
prime tier, so that the recipient through
that lower tier transaction is in effect
handing a portion of the substantive
program over to the lower-tier entity for
performance, the lower-tier transaction
is a subaward. The two examples
follow:

e Example 1: Provision of health
services. A Federal program provides
funding to State agencies to deliver a
variety of services for older citizens. If
the State provides funds to a third party
to carry out a type of service (e.g.,
mental health services) that is
authorized under the program and the
State otherwise might deliver itself, the
agreement is a subaward because the
third party is carrying out substantive
programmatic activity that is the
purpose of the Federal award. If a
recipient or subrecipient obtains the
services of a third party to help in
designing public service
announcements or developing
educational materials about the
program—goods or services that the
State or subrecipient needs to carry out
the program that is the purpose of the
award—that would be a procurement
under the award or subaward.

e Example 2: Research. An agency
makes an award to a university to
investigate basic physics to understand
why certain materials have the
properties they do. To do some of the
experiments, the university researchers
need an instrument that does not yet
exist. The university provides funding
under the Federal award to a small firm
to carry out a research and development
project and develop an instrument. The
award to the firm has the purpose of
instrument development, and does not
have the same purpose as the Federal
award. The award to the firm is a
procurement action. If the university
instead made an award to the firm to
perform some of the basic research on
physics of materials that is the
substantive program purpose of the
Federal award, and the recipient
determines it does not have a vendor
relationship with the firm under this
award as described in Sec. _ .210 of the
attachment to OMB Circular A-133, the
award to the firm would be a subaward.

Comment: One commenter from a
State agency said that it is unclear
whether Medicaid is considered Federal
financial assistance for the purposes of
the subaward reporting requirement.

Response: There are no program
exemptions under this guidance even
though there are other types of
exemptions which are described in the
guidance. If a state makes a subaward

under a grant or cooperative agreement
to an entity other than an individual
who is a natural person, the subaward

is $25,000 or more, and no exemptions
apply, the state would need to report the
subaward.

Comment: Three commenters raised
issues with wording in the award term
in the proposed section 33.220 that
related to the $25,000 reporting
threshold for subawards. Two
commenters asked for clarification on
the meaning of “life of the subaward,” as
that phrase was used, both in the award
term and the associated guidance to
Federal agencies on use of the award
term. Another commenter suggested that
readers might perceive “$25,000 over
the life of the subaward” to be
inconsistent with “each action that
obligates $25,000 or more in Federal
funding.” One of the commenters also
suggested consistent wording to replace
“a total value of $25,000” in one
paragraph and “in that range” in another
paragraph.

Response: With respect to the
comment concerning the apparent
inconsistency between “a total value of
25,000” and “each action that obligates
$25,000 or more in Federal funding,” it
should be noted that the two phrases
refer to related but different
requirements addressing lower-tier
subaward reporting. We have revised
the interim final guidance to show that
only recipient reporting of first-tier
subawards will be required at this time,
and therefore, the comment is no longer
relevant. We have replaced the phrase
“life of the subaward” with alternative
wording that more clearly specifies
when a recipient must include the
Transparency Act reporting requirement
in a subaward it makes to a
subrecipient. For new Federal grants or
cooperative agreements as of October 1,
2010, if the initial award is $25,000 or
more, reporting of subaward
information is required. If the initial
award is below $25,000 but subsequent
award modifications result in a total
award of $25,000 or more, the award is
subject to the reporting requirements, as
of the date the award exceeds $25,000.
If the initial award is $25,000 or more,
but funding is subsequently de-
obligated such that the total award
amount falls below $25,000, the award
continues to be subject to the reporting
requirements of the Transparency Act.

Comment: One commenter asked for
clarification concerning reporting
requirements for incrementally funded
subawards. The commenter gave as an
example a subaward that a recipient
expected to exceed $25,000 over the
duration of the subaward, but for which
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the initial obligation was less than
$25,000.

Response: Each action that obligates
$25,000 or more in Federal funds must
be reported.

Comment: Three commenters asked
whether a recipient or subrecipient
would be required to report a downward
adjustment in the amount of a subaward
it had made previously.

Response: We made no change to the
guidance. The award term that now is
in section Appendix A to part 170 of the
guidance refers recipients and
subrecipients to the web site at which
data submission instructions will be
posted. Those instructions will include
the specific data elements and their
definitions that, as discussed in Section
I of this Federal Register notice, have
been established through a separate
process under the Paperwork Reduction
Act [75 FR 43165]. The instructions will
address whether reporting of reductions
in subaward amounts, sometimes called
“deobligations,” are a subcategory of
obligations to be reported.

Comment: One commenter asked
about the requirement to submit
changed information other than
subaward amounts, such as a change in
subrecipient information.

Response: If the information that was
reported was correct at the time it was
reported and changed at a later date,
there would be no need to subsequently
revise the information in previously
submitted reports. The updated
information would be included in
reports of subsequent obligations under
the same subaward, however.

That is distinct from a case in which
a recipient later discovers that
information it reported was erroneous at
the time it was reported. Questions
concerning error corrections in that case
are being considered by the interagency
group developing the data elements and
information technology systems for
subaward reporting. As discussed in the
response to the previous comment, the
process for resolving those issues will
include an opportunity for public input.

Comment: Four commenters asked
how one would report subawards to
recipients with multiple Federal
funding sources. One commenter asked
if the amount of funding from each
program listed in the Catalog of Federal
Domestic Assistance (CFDA) would
need to be reported.

Response: Each action that obligates
$25,000 or more in Federal funding
would need to be separately reported.
For new Federal grants or cooperative
agreements as of October 1, 2010, if the
initial award is $25,000 or more,
reporting of subaward information is
required. If the initial award is below

$25,000 but subsequent award
modifications result in a total award of
$25,000 or more, the award is subject to
the reporting requirements, as of the
date the award exceeds $25,000. If the
initial award exceeds $25,000 but
funding is subsequently de-obligated
such that the total award amount falls
below $25,000, the award continues to
be subject to the reporting requirements
of the Transparency Act. If a single
action obligates funding from multiple
programs, the data submitted for that
action would include the CFDA number
for the program that is the predominant
source of the Federal funding. If a
program’s funding is obligated by a
separate amendment to the same
subaward agreement that provides other
programs’ funding, however, then the
data reported for each amendment to the
agreement would include the CFDA
number of the program that provided
the funding for that amendment.

Comment: One commenter asked
whether, in light of the new reporting
requirements, a subrecipient would be
subject to Federal audit requirements if
it received $500,000 or more either from
a single program or a combination of
programs.

Response: The new reporting
requirements under the Transparency
Act do not change the audit
requirements in OMB Circular A-133,
section  .200, that apply to a non-
Federal entity that expends $500,000 or
more in “federal awards” (which the
Circular defines to include Federal
financial assistance received indirectly
through pass-through entities).

III. Next Steps

Federal agencies that award Federal
financial assistance subject to the
Transparency Act will implement the
interim final guidance in 2 CFR part 170
through their regulations, internal
policy guidance to awarding offices,
program announcements and
application instructions, and the award
term that now is in section Appendix A
to part 170. The General Services
Administration has recently published
in the Federal Register with an
opportunity for public comment the
information collections that provide the
specific data elements required for
Transparency Act reporting of
subawards and executive compensation
[75 FR 43165]. The information
collections will be modified as
appropriate in response to public
comments and published with any other
operational guidelines before recipients
begin reporting data on subawards.

List of Subjects in 2 CFR Part 170

Business and industry, Colleges and
universities, Cooperative agreements,
Farmers, Federal aid programs, Grant
programs, Grants administration,
Hospitals, Indians, Insurance,
International organizations, Loan
programs, Nonprofit organizations,
Reporting and recordkeeping
requirements, State and local
governments, Subsidies.

Danny Werfel,
Controller.

Authority and Issuance

m For the reasons set forth above, the
Office of Management and Budget
amends 2 CFR chapter I by adding part
170 to read as follows:

PART 170—REPORTING SUBAWARD
AND EXECUTIVE COMPENSATION
INFORMATION

Sec.

Subpart A—General

170.100 Purposes of this part.

170.105 Types of awards to which this part
applies.

170.110 Types of entities to which this part
applies.

170.115 Deviations.

Subpart B—Policy

170.200 Requirements for program
announcements, regulations, and
application instructions.

170.220 Award term

Subpart C—Definitions

170.300

170.305

170.310

170.315 Executive

170.320 Federal financial assistance
subject to the Transparency Act.

170.325 Subaward.

170.330 Total compensation.

Appendix A to Part 1770—Award Term

Agency.
Award.
Entity.

Authority: Pub. L. 109-282; 31 U.S.C.
6102.

Subpart A—General

§170.100 Purposes of this part.

This part provides guidance to
agencies to establish requirements for
recipients’ reporting of information on
subawards and executive total
compensation, as required by the
Federal Funding Accountability and
Transparency Act of 2006 (Pub. L. 109—
282), as amended by section 6202 of
Public Law 110-252, hereafter referred
to as “the Transparency Act”.

§170.105 Types of awards to which this
part applies.

This part applies to an agency’s
grants, cooperative agreements, loans,
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and other forms of Federal financial
assistance subject to the Transparency
Act, as defined in § 170.320.

§170.110 Types of entities to which this
part applies.

(a) General. Through an agency’s
implementation of the guidance in this
part, this part applies to all entities,
other than those excepted in paragraph
(b) of this section, that—

(1) Apply for or receive agency
awards; or

(2) Receive subawards under those
awards.

(b) Exceptions. (1) None of the
requirements in this part apply to an
individual who applies for or receives
an award as a natural person (i.e.,
unrelated to any business or non-profit
organization he or she may own or
operate in his or her name).

(2) None of the requirements
regarding reporting names and total
compensation of an entity’s five most
highly compensated executives apply
unless in the entity’s preceding fiscal
year, it received—

(i) 80 percent or more of its annual
gross revenue in Federal procurement
contracts (and subcontracts) and Federal
financial assistance awards subject to
the Transparency Act, as defined at
§170.320 (and subawards); and

(ii) $25,000,000 or more in annual
gross revenue from Federal procurement
contracts (and subcontracts) and Federal
financial assistance awards subject to
the Transparency Act, as defined at
§170.320; and

(3) The public does not have access to
information about the compensation of
the senior executives through periodic
reports filed under section 13(a) or 15(d)
of the Securities Exchange Act of 1934
(15 U.S.C. 78m(a), 780(d)) or section
6104 of the Internal Revenue Code of
1986.

§170.115 Deviations.

Deviations from this part require the
prior approval of the Office of
Management and Budget (OMB).

Subpart B—Policy

§170.200 Requirements for program
announcements, regulations, and
application instructions.

(a) Each agency that makes awards of
Federal financial assistance subject to
the Transparency Act must include the
requirements described in paragraph (b)
of this section in each program
announcement, regulation, or other
issuance containing instructions for
applicants:

(1) Under which awards may be made
that are subject to Transparency Act
reporting requirements; and

(2) That either:

(i) Is issued on or after the effective
date of this part; or

(ii) Has application or plan due dates
after October 1, 2010.

(b) The program announcement,
regulation, or other issuance must
require each entity that applies and does
not have an exception under
§170.110(b) to ensure they have the
necessary processes and systems in
place to comply with the reporting
requirements should they receive
funding.

(c) Federal agencies that obtain post-
award data on subaward obligations
outside of this policy should take the
necessary steps to ensure that their
recipients are not required, due to the
combination of agency-specific and
Transparency Act reporting
requirements, to submit the same or
similar data multiple times during a
given reporting period.

§170.220 Award term.

(a) To accomplish the purposes
described in § 170.100, an agency must
include the award term in Appendix A
to this part in each award to a non-
Federal entity under which the total
funding will include $25,000 or more in
Federal funding at any time during the
project or program period.

(b) An agency—

(1) Consistent with paragraph (a) of
this section, is not required to include
the award term in Appendix A to this
part if it determines that there is no
possibility that the total amount of
Federal funding under the award will
equal or exceed $25,000. However, the
agency must subsequently amend the
award to add the award term if changes
in circumstances increase the total
Federal funding under the award to
$25,000 or more during the project or
program period.

Subpart C—Definitions

§170.300 Agency.

Agency means a Federal agency as
defined at 5 U.S.C. 551(1) and further
clarified by 5 U.S.C. 552(f).

§170.305 Award.

Award, for the purposes of this part,
effective October 1, 2010, means a grant
or cooperative agreement. On future
dates to be specified by OMB in policy
memoranda available at the OMB Web
site, award also will include other types
of awards of Federal financial assistance
subject to the Transparency Act, as
defined in § 170.320.

§170.310 Entity.

Entity has the meaning given in 2 CFR
part 25.

§170.315 Executive.

Executive means officers, managing
partners, or any other employees in
management positions.

§170.320 Federal financial assistance
subject to the Transparency Act.

Federal financial assistance subject to
the Transparency Act means assistance
that non-Federal entities described in
§170.105 receive or administer in the
form of—

(a) Grants;

(b) Cooperative agreements (which
does not include cooperative research
and development agreements pursuant
to the Federal Technology Transfer Act
of 1986, as amended (15 U.S.C. 3710a));

(c) Loans;

(d) Loan guarantees;

(e) Subsidies;

(f) Insurance;

(g) Food commodities;

(h) Direct appropriations;

(i) Assessed and voluntary
contributions; and

(j) Other financial assistance
transactions that authorize the non-
Federal entities’ expenditure of Federal
funds.

(b) Does not include—

(1) Technical assistance, which
provides services in lieu of money;

(2) A transfer of title to Federally
owned property provided in lieu of
money, even if the award is called a
grant;

(3) Any classified award; or

(4) Any award funded in whole or in
part with Recovery funds, as defined in
section 1512 of the American Recovery
and Reinvestment Act of 2009 (Pub. L.
111-5).

§170.325 Subaward.

Subaward has the meaning given in
paragraph e.3 of the award term in
Appendix A to this part.

170.330 Total compensation.

Total Compensation has the meaning
given in paragraph e.5 of the award term
in Appendix A to this part.

Appendix A to Part 170—Award Term

I. Reporting Subawards and Executive
Compensation.

a. Reporting of first-tier subawards.

1. Applicability. Unless you are exempt as
provided in paragraph d. of this award term,
you must report each action that obligates
$25,000 or more in Federal funds that does
not include Recovery funds (as defined in
section 1512(a)(2) of the American Recovery
and Reinvestment Act of 2009, Pub. L.
111-5) for a subaward to an entity (see
definitions in paragraph e. of this award
term).

2. Where and when to report.

i. You must report each obligating action
described in paragraph a.1. of this award
term to http://www.fsrs.gov.
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ii. For subaward information, report no
later than the end of the month following the
month in which the obligation was made.
(For example, if the obligation was made on
November 7, 2010, the obligation must be
reported by no later than December 31, 2010.)

3. What to report. You must report the
information about each obligating action that
the submission instructions posted at
http://www.fsrs.gov specify.

b. Reporting Total Compensation of
Recipient Executives.

1. Applicability and what to report. You
must report total compensation for each of
your five most highly compensated
executives for the preceding completed fiscal
year, if—

i. the total Federal funding authorized to
date under this award is $25,000 or more;

ii. in the preceding fiscal year, you
received—

(A) 80 percent or more of your annual gross
revenues from Federal procurement contracts
(and subcontracts) and Federal financial
assistance subject to the Transparency Act, as
defined at 2 CFR 170.320 (and subawards);
and

(B) $25,000,000 or more in annual gross
revenues from Federal procurement contracts
(and subcontracts) and Federal financial
assistance subject to the Transparency Act, as
defined at 2 CFR 170.320 (and subawards);
and

iii. The public does not have access to
information about the compensation of the
executives through periodic reports filed
under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a),
780(d)) or section 6104 of the Internal
Revenue Code of 1986. (To determine if the
public has access to the compensation
information, see the U.S. Security and
Exchange Commission total compensation
filings at http://www.sec.gov/answers/
execomp.htm.)

2. Where and when to report. You must
report executive total compensation
described in paragraph b.1. of this award
term:

i. As part of your registration profile at
http://www.ccr.gov.

ii. By the end of the month following the
month in which this award is made, and
annually thereafter.

c. Reporting of Total Compensation of
Subrecipient Executives.

1. Applicability and what to report. Unless
you are exempt as provided in paragraph d.
of this award term, for each first-tier
subrecipient under this award, you shall
report the names and total compensation of
each of the subrecipient’s five most highly
compensated executives for the
subrecipient’s preceding completed fiscal
year, if—

i. in the subrecipient’s preceding fiscal
year, the subrecipient received—

(A) 80 percent or more of its annual gross
revenues from Federal procurement contracts
(and subcontracts) and Federal financial
assistance subject to the Transparency Act, as
defined at 2 CFR 170.320 (and subawards);
and

(B) $25,000,000 or more in annual gross
revenues from Federal procurement contracts
(and subcontracts), and Federal financial

assistance subject to the Transparency Act
(and subawards); and

ii. The public does not have access to
information about the compensation of the
executives through periodic reports filed
under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a),
780(d)) or section 6104 of the Internal
Revenue Code of 1986. (To determine if the
public has access to the compensation
information, see the U.S. Security and
Exchange Commission total compensation
filings at http://www.sec.gov/answers/
execomp.htm.)

2. Where and when to report. You must
report subrecipient executive total
compensation described in paragraph c.1. of
this award term:

i. To the recipient.

ii. By the end of the month following the

month during which you make the subaward.

For example, if a subaward is obligated on
any date during the month of October of a
given year (i.e., between October 1 and 31),
you must report any required compensation
information of the subrecipient by November
30 of that year.

d. Exemptions

If, in the previous tax year, you had gross
income, from all sources, under $300,000,
you are exempt from the requirements to
report:

i. Subawards,

and

ii. The total compensation of the five most
highly compensated executives of any
subrecipient.

e. Definitions. For purposes of this award
term:

1. Entity means all of the following, as
defined in 2 CFR part 25:

i. A Governmental organization, which is
a State, local government, or Indian tribe;

ii. A foreign public entity;

iii. A domestic or foreign nonprofit
organization;

iv. A domestic or foreign for-profit
organization;

v. A Federal agency, but only as a
subrecipient under an award or subaward to
a non-Federal entity.

2. Executive means officers, managing
partners, or any other employees in
management positions.

3. Subaward:

i. This term means a legal instrument to
provide support for the performance of any
portion of the substantive project or program
for which you received this award and that
you as the recipient award to an eligible
subrecipient.

ii. The term does not include your
procurement of property and services needed
to carry out the project or program (for
further explanation, see Sec. _ .210 of the
attachment to OMB Circular A-133, “Audits
of States, Local Governments, and Non-Profit
Organizations”).

iii. A subaward may be provided through
any legal agreement, including an agreement
that you or a subrecipient considers a
contract.

4. Subrecipient means an entity that:

i. Receives a subaward from you (the
recipient) under this award; and

ii. Is accountable to you for the use of the
Federal funds provided by the subaward.

5. Total compensation means the cash and
noncash dollar value earned by the executive
during the recipient’s or subrecipient’s
preceding fiscal year and includes the
following (for more information see 17 CFR
229.402(c)(2)):

i. Salary and bonus.

ii. Awards of stock, stock options, and
stock appreciation rights. Use the dollar
amount recognized for financial statement
reporting purposes with respect to the fiscal
year in accordance with the Statement of
Financial Accounting Standards No. 123
(Revised 2004) (FAS 123R), Shared Based
Payments.

iii. Earnings for services under non-equity
incentive plans. This does not include group
life, health, hospitalization or medical
reimbursement plans that do not
discriminate in favor of executives, and are
available generally to all salaried employees.

iv. Change in pension value. This is the
change in present value of defined benefit
and actuarial pension plans.

v. Above-market earnings on deferred
compensation which is not tax-qualified.

vi. Other compensation, if the aggregate
value of all such other compensation (e.g.
severance, termination payments, value of
life insurance paid on behalf of the
employee, perquisites or property) for the
executive exceeds $10,000.

[FR Doc. 2010-22705 Filed 9-13—10; 8:45 am]
BILLING CODE 3110-01-P

OFFICE OF MANAGEMENT AND
BUDGET

2 CFR Subtitle A, Chapter I, and Part
25

Financial Assistance Use of Universal
Identifier and Central Contractor
Registration

AGENCY: Office of Federal Financial
Management, Office of Management and
Budget.

ACTION: Final guidance.

SUMMARY: OMB is issuing guidance to
Federal agencies concerning two
requirements for financial assistance
applicants and recipients, and one
requirement for first-tier subrecipients.
An agency under the guidance must
require applicants other than
individuals, with some specific
exceptions, to have Dun and Bradstreet
Data Universal Numbering System
(DUNS) numbers and maintain current
registrations in the Central Contractor
Registration (CCR) database. An agency
must require applicants and recipients
of grants and cooperative agreements to
comply with the DUNS number and
CCR requirements by October 1, 2010
and require applicants and recipients of
all other financial assistance types to
comply by October 1, 2011. The
guidance provides standard wording for
a new award term that each agency must


http://www.sec.gov/answers/execomp.htm
http://www.sec.gov/answers/execomp.htm
http://www.sec.gov/answers/execomp.htm
http://www.sec.gov/answers/execomp.htm
http://www.fsrs.gov
http://www.ccr.gov

55672 Federal Register/Vol. 75,

No. 177/Tuesday, September 14, 2010/Rules and Regulations

include in its financial assistance
awards to require recipients to maintain
current CCR registrations, which
requires that they also have DUNS
numbers. The guidance also specifies
that each recipient may make subawards
only to entities that have DUNS
numbers.

DATES: Effective September 14, 2010.
FOR FURTHER INFORMATION CONTACT:
Marguerite Pridgen, Office of Federal
Financial Management, Office of
Management and Budget, telephone
(202) 395-7844.

SUPPLEMENTARY INFORMATION:

I. Summary of Changes

On February 18, 2010 (75 FR 7316),
OMB proposed a number of changes to
title 2 of the Code of Federal
Regulations (2 CFR). Some of the
proposed changes were to provide new
guidance to agencies that was needed to
implement section 872 of the Duncan
Hunter National Defense Authorization
Act for Fiscal Year 2009 (Pub. L. 110—
417, hereafter referred to as “section
872”), as that statute applies to grants.
Some of the other proposed changes
were to update guidance that existed
elsewhere and relocate it in 2 CFR to
provide needed context for the new
guidance implementing section 872.
The remaining changes were
administrative in nature, to create seven
subchapters in 2 CFR, Chapter [, as a
better organizational framework for
existing and future content in that
chapter.

OMB now is finalizing some of those
proposed changes, with the rest to
follow separately. The substantive
changes being finalized relate to the use
of DUNS numbers and registration in
the CCR. These changes are being
finalized separately and expedited
because they will enhance the quality of
information available to the public
when recipients begin on October 1,
2010 to report information on
subawards, as required by the Federal
Funding Accountability and
Transparency Act of 2006 (Pub. L. 109—
282, as amended, hereafter referred to as
“the Transparency Act”). OMB also is
finalizing the administrative changes
proposed in February 2010, by creating
the new subchapters in 2 CFR, Chapter
I

IL. Relationship to Existing
Requirements

The requirement for applicants to
have DUNS numbers is not new. OMB
established the DUNS requirement for
applicants for grants or cooperative
agreements in 2003. The policy was
published in the Federal Register [68

FR 38402] and communicated to Federal
agencies in OMB Memorandum M-03—
16. The requirement was broadened to
include applicants for other types of
Federal financial assistance subject to
the Transparency Act in 2008, in OMB
Memorandum 08-19. Therefore, the sole
effect of the guidance following this
preamble is to relocate the requirement
in the Code of Federal Regulations, in 2
CFR part 25.

There are several existing
requirements concerning applicants’
registration in the CCR. For example, an
applicant must be registered in CCR if
it wants to submit its applications
electronically through Grants.gov. In
another example, several providers of
payment management services require
that recipients be registered in CCR
before receiving payments. As yet
another example, OMB Memorandum
M-09-10 required applicants for
funding under the American Recovery
and Reinvestment Act of 2009 (Pub. L.
111-5, hereafter referred to as “the
Recovery Act”) to register in CCR. The
guidance following this preamble
broadens the existing requirements to
all other applicants for Federal financial
assistance awards subject to the
Transparency Act.

Similarly, the requirement for
recipients to maintain their registration
in the CCR throughout the period of
performance under their awards is not
entirely new. The final OMB guidance
on reporting under the Recovery Act,
OMB Memorandum M—-09-21, requires
recipients to register in CCR in order to
access the FederalReporting.gov site at
which they must report. That
memorandum also allows a recipient to
delegate some reporting responsibilities
to its first-tier subrecipients, in which
case those subrecipients must register in
the CCR in order to report (a first-tier
subrecipient is one that receives a
subaward directly from the prime
recipient, as distinct from a lower-tier
subrecipient that receives a subaward
from another subrecipient). For prime
recipients, the guidance following this
preamble broadens the existing
Recovery Act requirement to recipients
of other awards subject to the
Transparency Act. Although the
guidance proposed in February 2010
would have broadened the CCR
requirement to first-tier subrecipients,
the final guidance being adopted at this
time does not require CCR registration
for any subrecipients.

The standard award term that
agencies must use to communicate the
DUNS and CCR requirements to
recipients is new. It will help ensure
Government-wide uniformity, a benefit

for recipients that receive awards from
multiple agencies.

Applicants and recipients of grants
and cooperative agreements must
comply with the policy by October 1,
2010. Applicants and recipients of all
other financial assistance types must
comply by a date to be provided by the
agency.

III. Comments and Responses

We received comments on the
proposed guidance in 2 CFR part 25
from three State agencies and three
Federal agencies. We considered the
comments in developing the final
guidance, which closely parallels the
proposed guidance. We made some
changes based on the recommendations
and others for clarity. The following
paragraphs summarize the comments
and our responses:

Comment: Three State agencies
commented on the requirements for
first-tier subrecipients in the award term
in Appendix A to the proposed 2 CFR
part 25. Two agencies cited burdens on
subrecipients and the Transparency
Act’s definition of “Federal award” as
reasons to exempt a subrecipient from
the requirement to register in the CCR
if the amount of the subaward is
$25,000 or less. The third agency asked
whether the prime recipient would be
required to submit verification of
subrecipients’ compliance with the CCR
requirement to the Federal agency and,
if so, how frequently it would be
required to do so. One of the agencies
also recommended exempting
subrecipients with awards of $25,000 or
less from the requirement to obtain a
DUNS number.

Response: Agree in part. We revised
the final guidance so that there is no
requirement at this time for any
subrecipient to register in the CCR.
Concerning the requirement for first-tier
subrecipients to obtain a DUNS number,
we did not adopt a $25,000 threshold.
The DUNS number still is the only
identifier with the advantages that led
us to establish it in 2003 as the
universal identifier for recipients of
grants and cooperative agreements (see
the preamble to 68 FR 38403, June 27,
2003). We do not agree that the one-time
requirement to obtain a DUNS number
is an undue hardship. We appreciate
that first-tier subrecipients who are not
also prime recipients of other Federal
awards may need to adjust their
procedures and systems initially to
accommodate the DUNS number
requirement, but we believe that the
long-term benefits to transparency
justify those changes.

Comment: Two Federal agencies
commented on the definition of “award”
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in section 25.305 of the proposed 2 CFR
part 25. One agency questioned whether
excluding technical assistance and
transfers of Federally owned property
from the definition could have the
inadvertent effect of exempting them
from the effects of suspension and
debarment actions taken under 2 CFR
part 180, in which the term
“nonprocurement transaction” is
defined in a way that would include
them. The second agency suggested
adding the words “for the purposes of
this part” to the definition.

Response: Agree to add “for the
purposes of this part” for added clarity,
as the term “award” must be defined in
each part of 2 CFR in a way that
conforms to the purpose of that part. For
example, the definitions of “award” in 2
CFR parts 182 and 225 differ
significantly. Part 182 implements the
Drug-Free Workplace Act of 1988 (41
U.S.C. 701-707, as amended) and
defines “award” to include grants and
cooperative agreements. The definition
of “award” in 2 CFR part 225, “Cost
Principles for State, Local, and Indian
Tribal Governments (OMB Circular A—
87),” includes not only grants and other
financial assistance awards but also cost
reimbursement contracts, because that
part specifies principles and standards
for determining costs for that wider
range of Federal funding instruments.

Comment: A Federal agency suggested
that we delete paragraph 25.200(a)(2) in
the proposed 2 CFR part 25 because it
would be burdensome for an agency to
modify every program announcement it
already had issued under which it
anticipated making awards after October
1, 2010. It further noted that the
wording included some announcements
under which applications already had
been submitted.

Response: We disagree. We did not
delete paragraph 25.200(a)(2), as
suggested. We revised it to require
agencies to notify potential applicants
only in previously issued
announcements that have due dates for
applications or plans after October 1,
2010, and not all announcements under
which awards would be made after that
date. This does not change the fact that
all new awards, as defined in the policy,
after October 1, 2010 must reflect this
reporting requirement. Providing
potential applicants with more complete
information about the requirements
with which they will have to comply if
their applications are successful is
important, in order to enable them to
make better informed decisions on
whether to invest the time and expense
in preparing applications. That benefit
for potential applicants justifies the
burdens on agencies associated with

issuing amendments to the previously
issued announcements.

List of Subjects in 2 CFR Part 25

Administrative practice and
procedures, Grants administration,
Grant programs, Loan programs.

Danny Werfel,
Controller.

Authority and Issuance

m For the reasons set forth above, the
Office of Management and Budget
amends 2 CFR, subtitle A, as follows:

SUBTITLE A

PARTS 2-99—[TRANSFERRED TO
CHAPTER 1]

m 1. In subtitle A to title 2, parts 2
through 99, which are currently
reserved, are transferred to chapter I.
m 2. Subchapter A to chapter]I,
consisting of parts 2 through 19, is
established and reserved to read as
follows:

Subchapter A—General Matters [Reserved]
PARTS 2-19—[RESERVED]

m 3. Subchapter B to chapter],
consisting of parts 20 through 39, is
established and added to read as
follows:

Subchapter B—Pre-Award Responsibilities

PARTS 20-24—[RESERVED]

PART 25—UNIVERSAL IDENTIFIER
AND CENTRAL CONTRACTOR
REGISTRATION

Sec.

Subpart A—General

25.100 Purposes of this part.

25.105 Types of awards to which this part
applies.

25.110 Types of recipient and subrecipient
entities to which this part applies.

25.115 Deviations.

Subpart B—Policy

25.200 Requirements for program
announcements, regulations, and
application instructions.

25.205 Effect of noncompliance with a
requirement to obtain a DUNS number or
register in the CCR.

25.210 Authority to modify agency
application forms or formats.

25.215 Requirements for agency
information systems.

25.220 Use of award term.

Subpart C—Definitions

25.300 Agency.

25.305 Award.

25.310 Central Contractor Registration
(CCR).

25.315 Data Universal Numbering System
(DUNS) Number.

25.320
25.325

Entity.

For-profit organization.

25.330 Foreign public entity.

25.335 Indian Tribe (or “Federally
recognized Indian Tribe”).

25.340 Local government.

25.345 Nonprofit organization.

25.350 State.

25.355 Subaward.

25.360 Subrecipient.

Appendix A to Part 25—Award Term

Authority: Pub. L. 109-282; 31 U.S.C.
6102.

Subpart A—-General

§25.100 Purposes of this part.

This part provides guidance to
agencies to establish:

(a) The Dun and Bradstreet (D&B)
Data Universal Numbering System
(DUNS) number as a universal identifier
for Federal financial assistance
applicants, as well as recipients and
their direct subrecipients.

(b) The Central Contractor
Registration (CCR) as the repository for
standard information about applicants
and recipients.

§25.105 Types of awards to which this
part applies.

This part applies to an agency’s
grants, cooperative agreements, loans,
and other types of Federal financial
assistance included in the definition of
“award” in § 25.305. The requirements
in this part must be implemented for
grants and cooperative agreements by
October 1, 2010. The requirements in
this part must be implemented for all
other award forms listed in § 25.200
requirement at a date to be specified in
the future.

§25.110 Types of recipient and
subrecipient entities to which this part
applies.

(a) General. Through an agency’s
implementation of the guidance in this
part, this part applies to all entities,
other than those exempted in
paragraphs (b), (c), and (d) of this
section, that—

(1) Apply for or receive agency
awards; or

(2) Receive subawards directly from
recipients of those agency awards.

(b) Exemptions for individuals. None
of the requirements in this part apply to
an individual who applies for or
receives Federal financial assistance as
a natural person (i.e., unrelated to any
business or non-profit organization he
or she may own or operate in his or her
name).

(c) Exemptions for Federal agencies.
The requirement in this part to maintain
a current registration in the CCR does
not apply to an agency of the Federal
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Government that receives an award from
another agency.

(d) Other exemptions. (1) Under a
condition identified in paragraph (d)(2)
of this section, an agency may exempt
an entity from an applicable
requirement to obtain a DUNS number,
register in the CCR, or both.

(i) In that case, the agency must use
a generic DUNS number in data it
reports to USASpending.gov if reporting
for a prime award to the entity is
required by the Federal Funding
Accountability and Transparency Act
(Pub. L. 109-282, hereafter cited as
“Transparency Act”).

(ii) Agency use of a generic DUNS
should be used rarely for prime award
reporting because it prevents prime
awardees from being able to fulfill the
subward or executive compensation
reporting required by the Transparency
Act.

(2) The conditions under which an
agency may exempt an entity are—

(i) For any entity, if the agency
determines that it must protect
information about the entity from
disclosure, to avoid compromising
classified information or national
security or jeopardizing the personal
safety of the entity’s clients.

(ii) For a foreign entity applying for or
receiving an award or subaward for a
project or program performed outside
the United States valued at less than
$25,000, if the agency deems it to be
impractical for the entity to comply
with the requirement(s).

(3) Agencies’ use of generic DUNS
numbers, as described in paragraphs
(d)(1) and (2) of this section, should be
rare. Having a generic DUNS number
limits a recipient’s ability to use
Governmentwide systems that are
needed to comply with some reporting
requirements.

§25.115 Deviations.

Deviations from this part require the
prior approval of the Office of
Management and Budget (OMB).

Subpart B—Policy

§25.200 Requirements for program
announcements, regulations, and
application instructions.

(a) Each agency that awards types of
Federal financial assistance included in
the definition of “award” in § 25.305
must include the requirements
described in paragraph (b) of this
section in each program announcement,
regulation, or other issuance containing
instructions for applicants that either:

(1) Is issued on or after the effective
date of this part; or

(2) Has application or plan due dates
after October 1, 2010.

(b) The program announcement,
regulation, or other issuance must
require each entity that applies and does
not have an exemption under § 25.110
to:

(1) Be registered in the CCR prior to
submitting an application or plan;

(2) Maintain an active CCR
registration with current information at
all times during which it has an active
Federal award or an application or plan
under consideration by an agency; and

(3) Provide its DUNS number in each
application or plan it submits to the
agency.

(c) For purposes of this policy:

(1) The applicant is the entity that
meets the agency’s or program’s
eligibility criteria and has the legal
authority to apply and to receive the
award. For example, if a consortium
applies for an award to be made to the
consortium as the recipient, the
consortium must have a DUNS number.
If a consortium is eligible to receive
funding under an agency program but
the agency’s policy is to make the award
to a lead entity for the consortium, the
DUNS number of the lead entity will be
used.

(2) A “program announcement” is any
paper or electronic issuance that an
agency uses to announce a funding
opportunity, whether it is called a
“program announcement,” “notice of
funding availability,” “broad agency

announcement,” “research
announcement,” “solicitation,” or some
other term.

(3) To remain registered in the CCR
database after the initial registration, the
applicant is required to review and
update on an annual basis from the date
of initial registration or subsequent
updates its information in the CCR
database to ensure it is current, accurate
and complete.

§25.205 Effect of noncompliance with a
requirement to obtain a DUNS number or
register in the CCR.

(a) An agency may not make an award
to an entity until the entity has
complied with the requirements
described in § 25.200 to provide a valid
DUNS number and maintain an active
CCR registration with current
information (other than any requirement
that is not applicable because the entity
is exempted under § 25.110).

(b) At the time an agency is ready to
make an award, if the intended recipient
has not complied with an applicable
requirement to provide a DUNS number
or maintain an active CCR registration
with current information, the agency:

(1) May determine that the applicant
is not qualified to receive an award; and

(2) May use that determination as a
basis for making an award to another
applicant.

§25.210 Authority to modify agency
application forms or formats.

To implement the policies in
§§25.200 and 25.205, an agency may
add a DUNS number field to application
forms or formats previously approved
by OMB, without having to obtain
further approval to add the field.

§25.215 Requirements for agency
information systems.

Each agency that makes awards (as
defined in § 25.325) must ensure that
systems processing information related
to the awards, and other systems as
appropriate, are able to accept and use
the DUNS number as the universal
identifier for financial assistance
applicants and recipients.

§25.220 Use of award term.

(a) To accomplish the purposes
described in § 25.100, an agency must
include in each award (as defined in
§ 25.305) the award term in Appendix A
to this part.

(b) An agency may use different
letters and numbers than those in
Appendix A to this part to designate the
paragraphs of the award term, if
necessary, to conform the system of
paragraph designations with the one
used in other terms and conditions in
the agency’s awards.

Subpart C—Definitions

§25.300 Agency.

Agency means a Federal agency as
defined at 5 U.S.C. 551(1) and further
clarified by 5 U.S.C. 552(1).

§25.305 Award.

(a) Award, for the purposes of this
part, means an award of Federal
financial assistance that a non-Federal
entity described in § 25.110(a) receives
or administers in the form of—

(1) A grant;

(2) A cooperative agreement (which
does not include a cooperative research
and development agreement pursuant to
the Federal Technology Transfer Act of
1986, as amended (15 U.S.C. 3710a));

(3) A loan;

)

5) A subsidy;
6) Insurance;
7) Food commodities;
8) A direct appropriation;

(9) Assessed or voluntary
contributions; or

(10) Any other financial assistance
transaction that authorizes the non-
Federal entity’s expenditure of Federal
funds.
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(b) An Award does not include:

(1) Technical assistance, which
provides services in lieu of money; and

(2) A transfer of title to Federally
owned property provided in lieu of
money, even if the award is called a
grant.

§25.310 Central Contractor Registration
(CCR).

Central Contractor Registration (CCR)
has the meaning given in paragraph C.1
of the award term in Appendix A to this
part.

§25.315 Data Universal Numbering
System (DUNS) Number.

Data Universal Numbering System
(DUNS) Number has the meaning given
in paragraph C.2 of the award term in
Appendix A to this part.

§25.320 Entity.

Entity, as it is used in this part, has
the meaning given in paragraph C.3 of
the award term in Appendix A to this
part.

§25.325 For-profit organization.

For-profit organization means a non-
Federal entity organized for profit. It
includes, but is not limited to:

(a) An “S corporation” incorporated
under Subchapter S of the Internal
Revenue Code;

(b) A corporation incorporated under
another authority;

(c) A partnership;

(d) A limited liability corporation or
partnership; and

(e) A sole proprietorship.

§25.330 Foreign public entity.

Foreign public entity means:

(a) A foreign government or foreign
governmental entity;

(b) A public international
organization, which is an organization
entitled to enjoy privileges, exemptions,
and immunities as an international
organization under the International
Organizations Immunities Act (22
U.S.C. 288-288f1);

(c) An entity owned (in whole or in
part) or controlled by a foreign
government; and

(d) Any other entity consisting wholly
or partially of one or more foreign
governments or foreign governmental
entities.

§25.335 Indian Tribe (or “Federally
recognized Indian Tribe”).

Indian Tribe (or “Federally recognized
Indian Tribe”) means any Indian Tribe,
band, nation, or other organized group
or community, including any Alaskan
Native village or regional or village
corporation (as defined in, or
established under, the Alaskan Native

Claims Settlement Act (43 U.S.C. 1601,
et seq.)) that is recognized by the United
States as eligible for the special
programs and services provided by the
United States to Indians because of their
status as Indians.

§25.340 Local government.

Local government means a:

(a) County;

(b) Borough;

(c) Municipality;

(d) City;

(e) Town;

(f) Township;

(g) Parish;

(h) Local public authority, including
any public housing agency under the
United States Housing Act of 1937;

(i) Special district;

(j) School district;

(k) Intrastate district;

(1) Council of governments, whether
or not incorporated as a nonprofit
corporation under State law; and

(m) Any other instrumentality of a
local government.

§25.345 Nonprofit organization.

Nonprofit organization—

(a) Means any corporation, trust,
association, cooperative, or other
organization that—

(1) Is operated primarily for scientific,
educational, service, charitable, or
similar purposes in the public interest;

(2) Is not organized primarily for
profit; and

(3) Uses net proceeds to maintain,
improve, or expand the operations of
the organization.

(b) Includes nonprofit—

(1) Institutions of higher education;

(2) Hospitals; and

(3) Tribal organizations other than
those included in the definition of
“Indian Tribe.”

§25.350 State.

State means—

(a) Any State of the United States;

(b) The District of Columbia;

(c) Any agency or instrumentality of
a State other than a local government or
State-controlled institution of higher
education;

(d) The Commonwealths of Puerto
Rico and the Northern Mariana Islands;
and

(e) The United States Virgin Islands,
Guam, American Samoa, and a territory
or possession of the United States.

§25.355 Subaward.

Subaward has the meaning given in
paragraph C.4 of the award term in
Appendix A to this part.

§25.360 Subrecipient.

Subrecipient has the meaning given in
paragraph C.5 of the award term in
Appendix A to this part.

Appendix A to Part 25—Award Term

I. Central Contractor Registration and
Universal Identifier Requirements

A. Requirement for Central Contractor
Registration (CCR)

Unless you are exempted from this
requirement under 2 CFR 25.110, you as the
recipient must maintain the currency of your
information in the CCR until you submit the
final financial report required under this
award or receive the final payment,
whichever is later. This requires that you
review and update the information at least
annually after the initial registration, and
more frequently if required by changes in
your information or another award term.

B. Requirement for Data Universal
Numbering System (DUNS) Numbers

If you are authorized to make subawards
under this award, you:

1. Must notify potential subrecipients that
no entity (see definition in paragraph C of
this award term) may receive a subaward
from you unless the entity has provided its
DUNS number to you.

2. May not make a subaward to an entity
unless the entity has provided its DUNS
number to you.

C. Definitions

For purposes of this award term:

1. Central Contractor Registration (CCR)
means the Federal repository into which an
entity must provide information required for
the conduct of business as a recipient.
Additional information about registration
procedures may be found at the CCR Internet
site (currently at http://www.ccr.gov).

2. Data Universal Numbering System
(DUNS) number means the nine-digit number
established and assigned by Dun and
Bradstreet, Inc. (D&B) to uniquely identify
business entities. A DUNS number may be
obtained from D&B by telephone (currently
866—705—5711) or the Internet (currently at
http://fedgov.dnb.com/webform).

3. Entity, as it is used in this award term,
means all of the following, as defined at 2
CFR part 25, subpart C:

a. A Governmental organization, which is
a State, local government, or Indian Tribe;

b. A foreign public entity;

c. A domestic or foreign nonprofit
organization;

d. A domestic or foreign for-profit
organization; and

e. A Federal agency, but only as a
subrecipient under an award or subaward to
a non-Federal entity.

4. Subaward:

a. This term means a legal instrument to
provide support for the performance of any
portion of the substantive project or program
for which you received this award and that
you as the recipient award to an eligible
subrecipient.

b. The term does not include your
procurement of property and services needed
to carry out the project or program (for
further explanation, see Sec.  .210 of the
attachment to OMB Circular A-133, “Audits
of States, Local Governments, and Non-Profit
Organizations”).
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¢. A subaward may be provided through
any legal agreement, including an agreement
that you consider a contract.

5. Subrecipient means an entity that:

a. Receives a subaward from you under this
award; and

b. Is accountable to you for the use of the
Federal funds provided by the subaward.

PART 26-39—[RESERVED]

m 4. Subchapter C to chapterI,
consisting of parts 40 through 59, is
established and reserved to read as
follows:

Subchapter C—Award Content and Format
[Reserved]

PARTS 40-59—[RESERVED]

m 5. Subchapter D to chapter|,
consisting of parts 60 through 79, is
established and added to read as
follows:

Subchapter D—Post-Award Responsibilities

PARTS 60-79—[RESERVED]

m 6. Subchapter E to chapter I,
consisting of parts 80 through 99, is
established and reserved to read as
follows:

Subchapter E—Cost Principles [Reserved]

PARTS 80-99—[RESERVED]

m 7. Subchapter F to chapter],
consisting of parts 100 through 119, is
established and reserved to read as
follows:

Subchapter F—Audit Requirements
[Reserved]

PARTS 100-119—[RESERVED]

m 8. Subchapter G to chapter],
consisting of parts 120 through 199, is
established, and a new subchapter
heading is added to read as follows:
Subchapter G—National Policy
Requirements

[FR Doc. 2010-22706 Filed 9-13-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510, 520, and 558
[Docket No. FDA-2010-N-0002]

Animal Drugs, Feeds, and Related
Products; Withdrawal of Approval of
New Animal Drug Applications;
Chloramphenicol; Lincomycin;
Pyrantel Tartrate; and Tylosin
Phosphate and Sulfamethazine

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations by removing
those portions that reflect approval of
four new animal drug applications
(NADAsS). In a notice published
elsewhere in this issue of the Federal
Register, FDA is withdrawing approval
of these NADAs.

DATES: This rule is effective September
24, 2010.

FOR FURTHER INFORMATION CONTACT: John
Bartkowiak, Center for Veterinary
Medicine (HFV-212), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 240-276—9079;
email: john.bartkowiak@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: John J.
Ferrante, 11 Fairway Lane, Trumbull,
CT 06611; International Nutrition, Inc.,
7706 “I” Plaza, Omaha, NE 68127; and
Feed Service Co., Inc., 303 Lundin
Blvd., P.O. Box 698, Mankato, MN
56001 have requested that FDA
withdraw approval of the four NADAs
listed in the following paragraph
because they are no longer
manufactured or marketed:

In a notice published elsewhere in
this issue of the Federal Register, FDA
gave notice that approval of NADA 65—
137,121-337, 132—-923, and 138-342,
and all supplements and amendments
thereto, is withdrawn, effective
September 24, 2010. As provided in the
regulatory text of this document, the
animal drug regulations are amended to
reflect these withdrawals of approval.

Following these changes of
sponsorship, Feed Service Co., Inc., and
John J. Ferrante are no longer the
sponsor of an approved application.
Accordingly, 21 CFR 510.600(c) is being
amended to remove the entries for these
firms.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the

congressional review requirements in 5
U.S.C. 801-808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 520
Animal drugs.
21 CFR Part 558

Animal drugs, Animal feeds.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510, 520, and 558 are
amended as follows:

PART 510—NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

510.600 [Amended]

m 2.In §510.600, in the table in
paragraph (c)(1), remove the entries for
“Feed Service Co., Inc.” and “John J.
Ferrante”; and in the table in paragraph
(c)(2), remove the entries for “030841”
and “058034”.

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 3. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 4.In §520.390b, revise paragraph (b)
to read as follows:

§520.390b Chloramphenicol capsules.

* * * * *

(b) Sponsors. See Nos. 000069 and
050057 in § 510.600(c) of this chapter
for use as in paragraph (d) of this
section.

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 5. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

m 6. In § 558.325, revise paragraphs (a)
and (c)(3)(ii); and in the table in
paragraphs (d)(2)(ii) and (d)(2)(iii), in
the “Sponsor” column, remove “043733”
to read as follows:
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§558.325 Lincomycin.

(a) Approvals. Type A articles and
Type B feeds approved for sponsors in
§510.600(c) of this chapter for specific
uses as in paragraph (d) of this section
as follows:

(1) No. 000009 for 20 and 50 grams

per pound.

(2) No. 051311 for 2.5 and 8 grams per
pound.
* * * * *

(C) * *x %

(3)*

(ii) No. 051311:“CAUTION: Not to be
fed to swine that weigh more than 250
Ib.”

* * * * *

§558.485 [Amended]

m 7. In paragraph (b)(3) of § 558.485,
remove “043733”.

§558.630 [Amended]

m 8. In paragraph (b)(5) of § 558.630,
remove “030841”.

Dated: September 1, 2010.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. 2010-22808 Filed 9-13-10; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9497]
RIN 1545-BI97

Guidance Regarding Deferred
Discharge of Indebtedness Income of
Corporations and Deferred Original
Issue Discount Deductions; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendment.

SUMMARY: This document contains
correcting amends to temporary
regulations under section 108(i) of the
Internal Revenue Code. These
regulations primarily affect C
corporations regarding the acceleration
of deferred discharge of indebtedness
(COD) income (deferred COD income)
and deferred original issue discount
(OID) deductions (deferred OID
deductions) under section 108(i)(5)(D),
and the calculation of earnings and
profits as a result of an election under
section 108(i). These errors were made
when the agency published temporary
regulations (TD 9497) in the Federal
Register on Friday, August 13, 2010 (75
FR 49394).

DATES: This correction is effective on
September 14, 2010, and is applicable
on August 13, 2010.

FOR FURTHER INFORMATION CONTACT:
Concerning the acceleration rules for
deferred COD income and deferred OID
deductions, and the rules for earnings
and profits, Robert M. Rhyne at (202)
622-7790; and concerning the rules for
deferred OID deductions, Rubin B.
Ranat at (202) 622—7530 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
Background

The temporary regulations (TD 9497)
that are the subject of this document are
under section 108 of the Internal
Revenue Code.

Need for Correction

As published, the temporary
regulations (TD 9497) contain errors that
may prove to be misleading and are in
need of clarification.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

m Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendments:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *.

m Par. 2. Section 1.108(i)-1T is
amended by revising the fifth sentence
of paragraph (b)(2)(iii)(A) and the fifth
sentence of paragraph (b)(2)(iii)(D) to
read as follows:

§1.108(i)-1T Deferred discharge of
indebtedness income and deferred original
issue discount deductions of C
corporations (temporary).

* * * * *

(b) * * *
(2) * *x *
(111) * K %

(A) * * * For purposes of
determining an electing corporation’s
gross asset value, the amount of any
distribution that is not treated as an
impairment transaction under paragraph
(b)(2)(iii)(D) of this section
(distributions and charitable
contributions consistent with historical
practice) or under paragraph
(b)(2)(iii)(E) of this section (special rules
for RICs and REITSs) is treated as an asset
of the electing corporation. * * *

* * * * *

(D) * * *If an electing corporation
has been in existence for less than three
years, the period during which the
electing corporation has been in
existence is substituted for the

preceding three taxable years. * * *
* * * * *
LaNita Van Dyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, (Procedure and Administration).
[FR Doc. 2010-22792 Filed 9-13-10; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—-2010-0672]
Notice of Enforcement for Special

Local Regulation; Thunderboat
Regatta; Mission Bay, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Thunderboat Regatta Special Local
Regulation from 7 a.m. PST on
September 17, 2010 through 5:30 p.m.
on September 19, 2010. This action is
necessary to provide for the safety of the
participants, crew, spectators,
participating vessels, and other vessels
and users of the waterway. During the
enforcement period, no person or vessel
may enter the zone established by the
special local regulation without
permission of the Captain of the Port.
DATES: The regulations in 33 CFR
100.1101 will be enforced from 7 a.m.
to 5:30 p.m. on September 17, 18, and
19, 2010.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail Petty Officer Shane Jackson,
Waterways Management, U.S. Coast
Guard Sector San Diego, Coast Guard;
telephone 619-278-7262, e-mail
Shane.E.Jackson@USCG.mil.

SUPPLEMENTARY INFORMATION:

The Coast Guard will enforce the
special local regulation for the
Thunderboat Regatta in 33 CFR
100.1101 on September 17, 2010, from
7 a.m. PST to 5:30 p.m., September 18,
2010, from 7 a.m. PST to 5:30 p.m., and
September 19, 2010, from 7 a.m. PST to
5:30 p.m.

Under the provisions of 33 CFR
100.1101, a vessel may not enter the
regulated area, unless it receives
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permission from the COTP. Spectator
vessels may safely transit outside the
regulated area but may not anchor,
block, loiter in, or impede the transit of
participants or official patrol vessels.
The Coast Guard may be assisted by
other Federal, State, or local law
enforcement agencies in enforcing this
regulation.

This notice is issued under authority
of 33 CFR 100.1101(a) and 5 U.S.C.
552(a). In addition to this notice in the
Federal Register, the Coast Guard will
provide the maritime community with
notification of this enforcement period
via the Local Notice to Mariners, marine
information broadcasts, local radio
stations and area newspapers. If the
COTP or his designated representative
determines that the regulated area need
not be enforced for the full duration
stated in this notice, he or she may use
a Broadcast Notice to Mariners to grant
general permission to enter the
regulated area.

Dated: August 26, 2010.
T.H. Farris,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2010-22798 Filed 9-13-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Parts 3000, 3910, and 3930

[L13100000 PP0O000 LLWO310000; L1990000
P0O0000 LLW0320000]

RIN 1004-AE18

Minerals Management: Adjustment of
Cost Recovery Fees

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rule.

SUMMARY: This final rule amends the
Bureau of Land Management (BLM)
mineral resources regulations to update
some fees that cover the BLM’s cost of
processing certain documents relating to
its mineral programs and some filing
fees for mineral-related documents.
These updates include fees for actions
such as lease renewals and mineral
patent adjudications. This rule also
moves the oil shale cost recovery fee

amounts from the rule text to the
general cost recovery fee table so that
mineral cost recovery fees can be found
in one location.

DATES: This final rule is effective
October 1, 2010.

FOR FURTHER INFORMATION CONTACT:
Steve Salzman, Chief, Division of Fluid
Minerals, (202) 912—-7143, or Faith
Bremner, Regulatory Affairs Analyst,
(202) 912—7441. Persons who use a
telecommunications device for the deaf
(TDD) may leave a message for these
individuals with the Federal
Information Relay Service (FIRS) at 1—-
800-877-8339, 24 hours a day, 7 days
a week.

ADDRESSES: You may send inquiries or
suggestions to Director (630), Bureau of
Land Management, MS-LS 401, 1849 C
Street, NW., Washington, DC 20240;
Attention: RIN 1004-AE18.
SUPPLEMENTARY INFORMATION:

I. Background

The BLM has specific authority to
charge fees for processing applications
and other documents relating to public
lands under section 304 of the Federal
Land Policy and Management Act of
1976 (FLPMA), 43 U.S.C. 1734. In 2005,
the BLM published a final cost recovery
rule (70 FR 58854) establishing or
revising certain fees and service charges,
and establishing the method it would
use to adjust those fees and service
charges on an annual basis.

At 43 CFR 3000.12(a), the regulations
provide that the BLM will annually
adjust fees established in Subchapter C
according to changes in the Implicit
Price Deflator for Gross Domestic
Product (IPD-GDP), which is published
quarterly by the U.S. Department of
Commerce. See also 43 CFR 3000.10.
Because the fee recalculations are
simply based on a mathematical
formula, we have changed the fees in
this final rule without providing
opportunity for notice and comment.
This final rule will allow the BLM to
update these fees and service charges by
October 1 of this year, as required by the
2005 regulation. The public had an
opportunity to comment on this
procedure during the comment period
on the original cost recovery rule, and
this new rule simply administers the
procedure set forth in those regulations.
The Department of the Interior,
therefore, for good cause finds under 5

U.S.C. 553(b)(B) and (d)(3) that notice
and public comment procedures are
unnecessary and that the rule may be
effective less than 30 days after
publication.

II. Discussion of Final Rule

The BLM publishes a fee update rule
each year, which becomes effective on
October 1 of that year. The fee updates
are based on the IPD-GDP for the 4th
Quarter of the preceding calendar year.
The BLM’s most recent fee update rule
became effective on October 1, 2009, 74
FR 49330 (Sept. 28, 2009), based on the
IPD-GDP for the 4th Quarter of 2008.
This fee update rule is based on the
IPD-GDP for the 4th Quarter of 2009,
thus reflecting the rate of inflation over
the four calendar quarters since the 4th
Quarter of 2008.

The fee is calculated by applying the
IPD-GDP to the base value from the
previous year’s rule. This results in an
updated base value. This updated base
value is then rounded to the closest
multiple of $5, or to the nearest cent for
fees under $1, to establish the new fee.

Under this rule, 44 fees will remain
the same, and 4 fees will increase, as
follows:

(A) The Geothermal Program’s lands
nomination fee will increase from plus
10 cents per acre to plus 11 cents per
acre;

(B) The Solid Minerals (other than
Coal and Oil Shale) Program’s lease
renewal fee will increase from $480 to
$485;

(C) The Mining Law Administration
Program’s fee for mineral patent
adjudication of more than 10 claims will
increase from $2,820 to $2,840; and

(D) The Mining Law Administration
Program’s fee for mineral patent
adjudication of 10 or fewer claims will
increase from $1,410 to $1,420.

In this rule we also moved the cost
recovery fees for the oil shale program
into the Processing and Filing Fee Table
at 43 CFR 3000.12. We added a
reference to the f ee table in the relevant
sections of the rule text at 43 CFR
sections 3910.31, 3933.20, and 3933.31.
This is an administrative revision for
the convenience of the reader and has
no substantive effect.

The calculations that resulted in the
new fees are included in the table
below.
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FIXED COST RECOVERY FEES FY11
. Existing Existing IPD-GDP
Document/Action fee 1 value?2 increase 3 New value 4 New fee 5
Oil & Gas (parts 3100, 3110, 3120, 3130, 3150)

Noncompetitive lease application ... $ 375 $ 374.68 $2.55 $ 377.23 $ 375
Competitive lease application ............coeeeevirieninieencieenes 145 145.40 0.99 146.39 145
Assignment and transfer of record title or operating rights 85 83.88 0.57 84.45 85
Overriding royalty transfer, payment out of production ....... 10 11.18 0.08 11.26 10
Name change, corporate merger or transfer to heir/devi-

SEB ettt ettt et a et a et es 195 195.72 1.33 197.05 195
Lease consolidation 415 413.82 2.81 416.63 415
Lease renewal or exchange .........cccccociiiiiiieniecieeseeee, 375 374.68 2.55 377.23 375
Lease reinstatement, Class | ........cccccceevieieiieicciie e, 75 72.69 0.49 73.18 75
Leasing under right-of-way ...........ccccceviiiiiiiniiiinnns 375 374.68 2.55 377.23 375
Geophysical exploration permit application—Alaska 25 | e | e | e 256
Renewal of exploration permit—Alaska ...........ccccocerieennenne 25 | oo | e | e 257

Geothermal (part 3200)
Noncompetitive lease application ...........ccccevieiiiiiiiiieenns 375 374.68 2.55 377.23 375
Competitive lease application ........cc.cccoceerieiiieniinniiciicens 145 145.40 0.99 146.39 145
Assignment and transfer of record title or operating rights 85 83.88 0.57 84.45 85
Name change, corporate merger or transfer to heir/devi-

BB ettt ettt e 195 195.72 1.33 197.05 195
Lease consolidation .... 415 413.82 2.81 416.63 415
Lease reinstatement ... 75 72.69 0.49 73.18 75
Nomination of lands ............c....... 105 104.69 0.71 105.40 105

plus per acre nomination fee ..........ccocveveerienneenieeenen. 0.10 0.10469 0.00071 0.10540 0.11
Site license application .........cccoeieeriiiiienieereee e 55 55.92 0.38 56.30 55
Assignment or transfer of site license .........cccccceceeniiiieenns 55 55.92 0.38 56.30 55

Coal (parts 3400, 3470)
License to mine application ........cccccccevveviiiieiee e 10 11.18 0.08 11.26 10
Exploration license application ... 310 307.57 2.09 309.66 310
Lease or lease interest transfer 60 61.52 0.42 61.94 60
Leasing of Solid Minerals Other Than Coal and Oil Shale (parts 3500, 3580)
Applications other than those listed below .............ccccceeeee. 35 33.55 0.23 33.78 35
Prospecting permit application amendment ..............cc...... 60 61.52 0.42 61.94 60
Extension of prospecting permit ..........ccccovvviiiiniinieennes 100 100.66 0.68 101.34 100
Lease modification or fringe acreage lease 30 27.97 0.19 28.16 30
Lease renewal ..........cccocciiiiiiiiiiiii i 480 480.93 3.27 484.20 485
Assignment, sublease, or transfer of operating rights ......... 30 27.97 0.19 28.16 30
Transfer of overriding royalty ..........ccoccovviiiniiiiiiis 30 27.97 0.19 28.16 30
Use permit .....occueeeeiieeeeieeeeee e 30 27.97 0.19 28.16 30
Shasta and Trinity hardrock mineral lease 30 27.97 0.19 28.16 30
Renewal of existing sand and gravel lease in Nevada ....... 30 27.97 0.19 28.16 30
Multiple Use; Mining (part 3700)
Notice of protest of placer mining operations ...................... 10 11.18 0.08 11.26 10
Mining Law Administration (parts 3800, 3810, 3830, 3850, 3860, 3870)

Application to open lands to location ............cccccevciiiinnnenns 10 11.18 0.08 11.26 10
Notice of 10CatioN ........ccciiiiiiiii e 15 16.77 0.11 16.88 15
Amendment of location ...........ccccoiviiiiiiiiie 10 11.18 0.08 11.26 10
Transfer of mining claim/site ...........cccooiieiiiieiincceee, 10 11.18 0.08 11.26 10
Recording an annual FLPMA filing ........cccoooviiiiiniiiiienee 10 11.18 0.08 11.26 10
Deferment of assessment WOrk ........ccccceeveirieinienieeneceien. 100 100.66 0.68 101.34 100
Recording a notice of intent to locate mining claims on

Stockraising Homestead Act lands ............cccccooeiiniennne 30 27.97 0.19 28.16 30
Mineral patent adjudication:

(more than 10 claims) ......cccocvirieeriieieeee e 2,820 2,818.47 19.17 2,837.64 2,840

(10 or fewer ClaimS) .......cccceveriieenieeeee e 1,410 1,409.23 9.58 1,418.81 1,420
AdVErSE ClaiM ....oiiiiiiiiiii e 100 100.66 0.68 101.34 100
PrOtESE ..t 60 61.52 0.42 61.94 60

Oil Shale Management (parts 3900, 3910, 3930)
Exploration license application ...........cccccocvneviiiiniinieeninens 295 ‘ 295 ‘ 2.01 297.01 295
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FIXED COST RECOVERY FEES FY11—Continued

: Existing Existing IPD-GDP
Document/Action fee 1 value? increase 3 New value 4 New fee 5
Application for assignment or sublease of record title or
overriding royalty ........ccoceeeiiiiieniienee s 60 60 0.41 60.41 60

Source for Implicit Price Deflator for Gross Domestic Product data: U.S. Department of Commerce, Bureau of Economic Analysis.
1The Existing Fee was established by the 2009 (Fiscal Year 2010) cost recovery fee update rule published September 28, 2009 (74 FR

49330), effective October 1, 2009.

2The Existing Value is the figure from the New Value column in the previous year’s rule. In the case of fees that were not in the table the pre-
vious year, or that had no figure in the New Value column the previous year, the Existing Value is the same as the Existing Fee.
3From 4th Quarter 2008 to 4th Quarter 2009, the IPD-GDP increased by 0.68 percent. The value in the IPD-GDP Increase column is 0.68

percent of the Existing Value.

4The sum of the Existing Value and the IPD-GDP Increase is the New Value.
5The New Fee for 2011 is the New Value rounded to the nearest $5 for values equal to or greater than $1, or to the nearest penny for values

under $1.

6 Section 365 of the Energy Policy Act of 2005 (Pub. L. 109-58) directed in subsection (i) that “the Secretary shall not implement a rulemaking
that would enable an increase in fees to recover additional costs related to processing drilling-related permit applications and use authorizations.”
In the 2005 cost recovery rule, the BLM interpreted this prohibition to apply to geophysical exploration permits. 70 FR 58854—58855. While the
$25 fees for geophysical exploration permit applications for Alaska and renewals of exploration permits for Alaska pre-dated the 2005 cost recov-
ery rule and were not affected by the Energy Policy Act prohibition, we interpret the provision quoted as prohibiting us from increasing this $25

fee.

7We interpret the Energy Policy Act prohibition discussed in footnote 6, above, as prohibiting us from increasing this $25 fee, as well.

III. How Fees Are Adjusted

Each year, the figures in the Existing
Value column in the table above, not
those in the Existing Fee column, are
used as the basis for calculating the
adjustment to these fees. The Existing
Value is the figure from the New Value
column in the previous year’s rule. In
the case of fees that were not in the table
the previous year, or that had no figure
in the New Value column the previous
year, the Existing Value is the same as
the Existing Fee. Because in setting the
fees, values are rounded to the nearest
$5, or the nearest penny for fees under
$1, adjustments based on the figures in
the Existing Fee column would lead to
significantly over-or-under-valued fees
over time. Fee adjustments are made by
multiplying the annual change in the
IPD-GDP by the figure in the Existing
Value column. This calculation defines
a new value for this year, which is then
rounded to the nearest $5, or the nearest
penny for fees under $1, to establish the
new fee.

IV. Procedural Matters

Regulatory Planning and Review
(Executive Order 12866)

This document is not a significant
rule and the Office of Management and
Budget has not reviewed this rule under
Executive Order 12866.

The BLM has determined that the rule
will not have an annual effect on the
economy of $100 million or more. It will
not adversely affect in a material way
the economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities. The changes in today’s
rule are much smaller than those in the
2005 final rule, which did not approach

the threshold in Executive Order 12866.
For instructions on how to view a copy
of the analysis prepared in conjunction
with the 2005 final rule, please contact
one of the persons listed in the FOR
FURTHER INFORMATION CONTACT section,
above.

This rule will not create
inconsistencies or otherwise interfere
with an action taken or planned by
another agency. This rule does not
change the relationships of the onshore
minerals programs with other agencies’
actions. These relationships are
included in agreements and memoranda
of understanding that would not change
with this rule.

In addition, this final rule does not
materially affect the budgetary impact of
entitlements, grants, or loan programs,
or the rights and obligations of their
recipients. This rule does apply an
inflation factor that increases a handful
of existing user fees for processing
documents associated with the onshore
minerals programs. However, most of
these fee increases are less than 1
percent and none of the increases
materially affects the budgetary impact
of user fees.

Finally, this rule will not raise novel
legal issues. As explained above, this
rule simply implements an annual
process to account for inflation that was
proposed and explained in the 2005 cost
recovery rule.

The Regulatory Flexibility Act

This final rule will not have a
significant economic effect on a
substantial number of small entities as
defined under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). A Regulatory
Flexibility Analysis is not required.
Accordingly, a Small Entity Compliance
Guide is not required. For the purposes

of this section, a small entity is defined
by the Small Business Administration
(SBA) for mining (broadly inclusive of
metal mining, coal mining, oil and gas
extraction, and the mining and
quarrying of nonmetallic minerals) as an
individual, limited partnership, or small
company considered to be at arm’s
length from the control of any parent
companies, with fewer than 500
employees. The SBA defines a small
entity differently, however, for leasing
Federal land for coal mining. A coal
lessee is a small entity if it employs not
more than 250 people, including people
working for its affiliates.

The SBA would consider many, if not
most, of the operators the BLM works
with in the onshore minerals programs
to be small entities. The BLM notes that
this final rule does not affect service
industries, for which the SBA has a
different definition of “small entity.”

The final rule will not affect a large
number of small entities since only four
fees for activities on public lands will be
increased. We have concluded that the
effects will not be significant. Only 4
out of 48 fees will be adjusted upward,
and most of the fixed fee increases will
be less than 1 percent as a result of this
final rule. For the 2005 final rule, the
BLM completed a threshold analysis
which is available for public review in
the administrative record for that rule.
(For instructions on how to view a copy
of that analysis, please contact one of
the persons listed in the FOR FURTHER
INFORMATION CONTACT section, above.)
The analysis for the 2005 rule
concluded that the fees would not have
a significant economic effect on a
substantial number of small entities.
The fee increases implemented in
today’s rule are substantially smaller
than those provided for in the 2005 rule.
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The Small Business Regulatory
Enforcement Fairness Act

This final rule is not a “major rule” as
defined at 5 U.S.C. 804(2). The final rule
will not have an annual effect on the
economy greater than $100 million; it
will not result in major cost or price
increases for consumers, industries,
government agencies, or regions; and it
will not have significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
For the 2005 final rule, which
established the fee adjustment
procedure that this rule implements, the
BLM completed a threshold analysis,
which is available for public review in
the administrative record for that rule.
The fee increases implemented in
today’s rule are substantially smaller
than those provided for in the 2005 rule.

Executive Order 13132, Federalism

This final rule will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. In accordance
with Executive Order 13132, therefore,
we find that the final rule does not have
significant federalism effects. A
federalism assessment is not required.

The Paperwork Reduction Act of 1995

These regulations contain information
collection requirements. As required by
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the BLM
submitted a copy of the proposed
information collection requirements to
the Office of Management and Budget
(OMB) for review. The OMB approved
the information collection requirements
under the following Control Numbers:

Oil and Gas
(1) 1004-0034 which expires July 31,
2012;

(2) 1004-0137 which expires
September 30, 2010, renewal pending;

(3) 1004-0162 which expires May 31,
2012;

(4) 1004-0185 which expires
November 30, 2012;

Geothermal

(5) 1004-0132 which expires
September 30, 2010, renewal pending;

Coal

(6) 1004—0073 which expires June 30,
2013;

Mining Claims

(7) 1004—-0025 which expires March
31, 2013;

(8) 1004—0114 which expires August
31, 2013; and

Leasing of Solid Minerals Other Than
Oil Shale

(9) 10040121 which expires February
28, 2013.

Takings Implication Assessment
(Executive Order 12630)

As required by Executive Order
12630, the Department of the Interior
has determined that this rule will not
cause a taking of private property. No
private property rights will be affected
by a rule that merely updates service
fees. The Department therefore certifies
that this final rule does not represent a
governmental action capable of
interference with constitutionally
protected property rights.

Civil Justice Reform (Executive Order
12988)

In accordance with Executive Order
12988, the BLM finds that this final rule
will not unduly burden the judicial
system and meets the requirements of
sections 3(a) and 3(b)(2) of the Executive
Order.

The National Environmental Policy Act
(NEPA)

The BLM has determined that this
final rule is administrative and involves
only procedural changes addressing fee
requirements. In promulgating this rule,
the government is conducting routine
and continuing government business of
an administrative nature having limited
context and intensity. Therefore, it is
categorically excluded from
environmental review under section
102(2)(C) of NEPA, pursuant to 43 CFR
46.205 and 46.210(c) and (i). The final
rule does not meet any of the 10 criteria
for exceptions to categorical exclusions
listed at 43 CFR 46.215.

Pursuant to Council on
Environmental Quality regulation (40
CFR 1508.4) and the environmental
policies and procedures of the
Department of the Interior, the term
“categorical exclusions” means
categories of actions which do not
individually or cumulatively have a
significant effect on the human
environment and which have been
determined to have no such effect on
procedures adopted by a Federal
agency, and therefore require neither an
environmental assessment nor an
environmental impact statement.

The Unfunded Mandates Reform Act of
1995

The BLM has determined that this
final rule is not significant under the
Unfunded Mandates Reform Act of
1995, 2 U.S.C. 1501 et seq., because it
will not result in State, local, private
sector, or Tribal government
expenditures of $100 million or more in
any one year, 2 U.S.C. 1532. This rule
will not significantly or uniquely affect
small governments. Therefore, the BLM
is not required to prepare a statement
containing the information required by
the Unfunded Mandates Reform Act.

Consultation and Coordination With
Indian Tribal Governments (Executive
Order 13175)

In accordance with Executive Order
13175, the BLM has determined that
this final rule does not include policies
that have Tribal implications. A key
factor is whether the rule would have
substantial direct effects on one or more
Indian Tribes. The BLM has not found
any substantial direct effects.
Consequently, the BLM did not utilize
the consultation process set forth in
Section 5 of the Executive Order.

Information Quality Act

In developing this rule, the BLM did
not conduct or use a study, experiment,
or survey requiring peer review under
the Information Quality Act (Pub. L.
106-554).

Effects on the Nation’s Energy Supply
(Executive Order 13211)

In accordance with Executive Order
13211, the BLM has determined that
this final rule is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. The
distribution of or use of energy would
not be unduly affected by this final rule.
It merely adjusts certain administrative
cost recovery fees to account for
inflation.

Author

The principal author of this rule is
Faith Bremner of the Division of
Regulatory Affairs, Bureau of Land
Management.

List of Subjects

43 CFR Part 3000

Public lands—mineral resources,
Reporting and recordkeeping
requirements.

43 CFR Part 3910

Environmental protection,
Exploration licenses, Intergovernmental
relations, Oil shale reserves, Public
lands—mineral resources, Reporting
and recordkeeping requirements.
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43 CFR Part 3930 Authority: 16 U.S.C. 3101 et seq.; 30 annually according to the change in the
.. . . U.S.C. 181 et seq., 301-306, 351-359, and I licit Price Deflator for G
Administrative practice and . . mplicit rrice Detlator 1or (ross

procedure, Bavironmontal protection,  5eg T b0 3 016 1701 s g DOt Product PD-GDP) by way of
Mineral royalties, Oil shale reserves, and Pub. L. 9735, 95 Stat. 357. " publication of a final rule in the Federal
Public lands—mineral resources, Register, and will subsequently be
Reporting and recordkeeping Subpart 3000—General posted on the BLM Web site (http://
requirements, Surety bonds. www.blm.gov) before October 1 each
Ned Farquhar m 2. Amend § 3000.12 by revising year. Revised fees are effective each year
Denut ;Xlssista’n ¢ Secretarv. Land and paragraph (a) and the table following on October 1.
Miﬁergls Management. g paragraph (b) to read as follows: * * * * *
m For reasons stated in the preamble, the §3000.12 What is the fee schedule for (b) * * *
Bureau of Land Management amends 43  fixed fees?
CFR Chapter Il as follows: (a) The table in this section shows the

_ fixed fees that you must pay to BLM for
I\PII‘I\\FITIK:(BEOEOI\(I)IEI\IIV'II!NGEEI‘:IE-I?{AL the services listed for Fiscal Year 2011.

These fees are nonrefundable and must
m 1. The authority citation for part 3000  be included with documents you file
continues to read as follows: under this chapter. Fees will be adjusted

FY 2011 PROCESSING AND FILING FEE TABLE

Document/action FY 2011 fee
Oil & Gas (parts 3100, 3110, 3120, 3130, 3150)

Noncompetitive 1885 @PPIICALION ........oc.iiiiiiiiii e ettt b e bt b e e bt s b e st e e e e bt e n e be e nr e reeaa $375
[O7eTaa o=t (1 (1Y R o R To] o] [T L4 (o] o PSPPSRI 145
Assignment and transfer of record title or operating rights ..........c.ooiiiiii i 85
Overriding royalty transfer, payment out Of PrOQUCHION ..........c.iiiiiiiiiiiii ettt s nbe e anne s 10
Name change, corporate merger or transfer t0 NEINABVISEE ........cooiiiiiiiiiiii e 195
Lease CONSONAAION ..........oiiiiii e s s e s b e s h e s e e a e s b s s e e s n e e r e 415
Lease reNEWAl OF EXChANGE .......oiiiiiiiiiieie ettt b ettt e s bt e b e e e ab e e e be e e bt e ebe e e b e e sae e e b e e s as e e b e e e aneesbeesareeasneeas 375
Lease reinStatemMENt, ClASS | .......ccviii it r e et e r e et e Rt r e e n e e n e r e n e nes 75
Leasing under right-of-way ........cccccooviiiiniiniieiieeen, 375
Geophysical exploration permit application—Alaska .. 25
Renewal of exploration PermMit—AIGSKa ..........ccciiiiiiiiii ettt 25
NONCOMPELtiVE 188SE APPICALION .......eiiiiiiieit ettt a et bt e ae e bt e e bt et e e e ab e e sa et et e e sas e e bt e saneeneenaneeteeaas 375
[O7oTaa oot (1 (A R T R TR ToT o] [T L4 o] o PSPPSR 145
Assignment and transfer of record title or operating rights ..o 85
Name change, corporate merger or transfer t0 NEIIJEVISEE ...........oiiiiiiiiiii ettt sae e 195
[Tl o] Yo [ 1o F= (T ] o IO T TV SPTOUPRUPFRPRTPPPO 415
Lease reiNSIAIEMENT ... ..o e et e e e e s b e e a e s saa e re e 75
NOMINALION OF TANAS ...ttt et a ettt eea st e b e e e ae e e bt e e e s e e b e e eab e e eh et st e e ean e e bt e seneeneenaneeteeeas 105

PIUS PEr @Cre NOMINALION FEE ... uiiiiiiiitii ittt b e et ee bt e e s e eesaeeeateeshs e e b e e eae e e beeeabeebeeenbeesaeeenteesnseaneaanneas 0.11
Site [ICENSE APPICATION ... .eeiiiiiiie ittt ettt h et e e ae e et e e bt e e bt e sa et et e e ee st e b e e e as e e eae e et e e be e eab e e naneeabeeneneereeaanean 55
Assignment or tranSfer Of SIE ICENSE ........oiui ittt h e sttt e et e esbe e e b e e saeeebeeseseebeesaneennes 55

Coal (parts 3400, 3470)
License 10 MINe @PPIICALION ........ociiiiiiii ettt e et e a e s e e e b e e e b e e h e e s ae e e ae s e b e e b e b e e re e 10
EXPIOration liCENSE @PPIICALION ......ocuiiiiiiieiiite ettt ettt a e bt e et e et e e e et e bt e sae e ettt e st e bt e e b e e nan e et e e ebe e e n e e nneeennes 310
Lease or [8ase INTEreSt traNSTEr ..........oo e e s r e s 60
Leasing of Solid Minerals Other Than Coal and Oil Shale (parts 3500, 3580)
Applications other than thosSe lISTEA DEIOW ..........ccuiiiiiiiii e e s s r e sn e 35
Prospecting permit application @amMendMENT ...........ooi i e e s e s e e e e e e e e ennneeenane 60
Extension of proSpecting PEIMIL ........couii i bbb e e b e b e et e bbb e e r e e sn e 100
Lease modification Or friNgE @CIEAGE IEASE ........eiiiiiiiieiiie ettt e ae et e e bt e e bt e sae e s bt e sas e e beesaeeebeesareeteeans 30
LBASE FBNEWAL ...ttt ettt b e e a et h e s bt e bt e e e bt oo h et et e e b e e b e e b et e b e e R et e b e e eab e e b e e e Ee e e he e e bt e b e e e reenaneeree e 485
Assignment, sublease, or transfer of operating MghtS .........oooiiiiiiii et 30
Transfer of OVEITIAING FOYAITY ........ooiiiiiiiiie ettt e b e e b e e e bt e s ae e e bt e sas e e b e e s b e e saeesan e e abe e e b e e saneeans 30
L LT 0= T4 o T S PSSR PPRP PRI 30
Shasta and Trinity hardroCk MINEIAI IBASE ........c..eiieiuiiiiiiiiet ettt b et ea et s sttt eae e bt eae e b e ee e b been e b 30
Renewal of existing sand and gravel 18aSe iN NEVATA .........coiiiiiiiiiiiii ettt e e e sne e saneeees 30
Multiple Use; Mining (part 3730)

Notice of protest of placer MINING OPEIAtIONS ...........iiiiiiiiiie ettt ettt e e e b e e saeeebeesabeabeessseebeesnneeneeeans 10
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FY 2011 PROCESSING AND FILING FEE TABLE—Continued
Document/action FY 2011 fee
Mining Law Administration (parts 3800, 3810, 3830, 3850, 3860, 3870)
PaYo] ol Ter=NiloT gl Colo) o =1 o I F=TaTo LS 30 (o N o o= o o NSRRI 10
[\ [o) o7 2o i (o o= L4 o] o Rl TSR PUPPPRI 15
PN aT=T oo [aa =T oo ToTor= 1o o H PP U PUPPRTRUPPPI 10
Transfer of MINING ClAIM/SIIE ........eii i b et b e h e bt b e bt bt et nb e et e nb e et nheeae e s be e e e b e e be e b e see s 10
Recording an annual FLPIMA iliNG ....coueoiiiieieee ettt b ettt e e st e e h e eat e et e e bt e be e et e e nat e e bt e e s et e nneenaneennes 10
Deferment of @SSESSMENT WOTK ......c.ui ittt e e et she e et e e e b e e e b e e s ae e et e e s ae e e b e e s aneesbeesaneeseneeas 100
Recording a notice of intent to locate mining claims on Stockraising Homestead Act lands .........ccccooieiiiiiniiiiineececee e 30
Mineral patent adUAICATION ..........c.oiiiii ettt e e b s et et e e e ha e e b e e s e e e ae e s a e et e e e b e e e sre e e 2,840 (more than
10 claims)
1,420 (10 or
fewer claims)
FaXe 1Y=T 4= T= N =g o E PR U PO UURTTUTRPOt 100
L (0] (=T PSP PP R OURRPOPRRN 60
Oil Shale Management (parts 3900, 3910, 3930)
Exploration license application ............ccooeiiiiiiiiiiiiee e 295
Application for assignment or sublease of record title or overriding royalty 60

*To record a mining claim or site location, you must pay this processing fee along with the initial maintenance fee and the one-time location

fee required by statute. 43 CFR part 3833.

PART 3910—OIL SHALE
EXPLORATION LICENSES

m 3. The authority citation for part 3910
continues to read as follows:
Authority: 25 U.S.C. 396(d) and 2107, 30

U.S.C. 241(a), 42 U.S.C. 15927, 43 U.S.C.
1732(b) and 1740.

Subpart 3910—Exploration Licenses

m 4. Amend § 3910.31 by revising
paragraph (b)(2) to read as follows:

§3910.31 Filing of an application for an
exploration license.
* * * * *

(b) * % %

(2) The filing fee for an exploration
license application found in the fee
schedule in § 3000.12 of this chapter;

* * * * *

PART 3930—MANAGEMENT OF OIL
SHALE EXPLORATION AND LEASES

m 5. The authority citation for part 3930
continues to read as follows:
Authority: 25 U.S.C. 396d and 2107, 30

U.S.C. 241(a), 42 U.S.C. 15927, 43 U.S.C.
1732(b), 1733, and 1740.

Subpart 3933—Assignments and
Subleases

m 6. Amend § 3933.20 by revising the
first sentence of the section to read as
follows:

§3933.20 Filing fees.

Each application for assignment or
sublease of record title or overriding
royalty must include the filing fee found

in the fee schedule in § 3000.12 of this
chapter. * * *

m 7. Amend § 3933.31 by revising
paragraph (b)(3) to read as follows:

§3933.31 Record title assignments.
* * * * *

(b] * % %

(3) The filing fee found in the fee
schedule in § 3000.12 of this chapter.
* * * * *

[FR Doc. 2010-22885 Filed 9-13—10; 8:45 am]
BILLING CODE 4310-84-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2010-0003; Internal
Agency Docket No. FEMA-8149]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has

adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date.

DATES: Effective Dates: The effective
date of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—2953.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the NFIP,
42 U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59. Accordingly, the communities will
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be suspended on the effective date in
the third column. As of that date, flood
insurance will no longer be available in
the community. However, some of these
communities may adopt and submit the
required documentation of legally
enforceable floodplain management
measures after this rule is published but
prior to the actual suspension date.
These communities will not be
suspended and will continue their
eligibility for the sale of insurance. A
notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, FEMA has identified the
Special Flood Hazard Areas (SFHAs) in
these communities by publishing a
Flood Insurance Rate Map (FIRM). The
date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may legally be provided for
construction or acquisition of buildings
in identified SFHAs for communities
not participating in the NFIP and
identified for more than a year, on
FEMA'’s initial flood insurance map of
the community as having flood-prone
areas (section 202(a) of the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for

the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment under 5 U.S.C. 553(b)
are impracticable and unnecessary
because communities listed in this final
rule have been adequately notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits flood insurance coverage
unless an appropriate public body
adopts adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
remedial action takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

m Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for part 64

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

I:Dglte rl:ertain
; Communit Effective date authorization/cancellation of | Current effective ederal assist-
State and location No. Y sale of flood insurance in community map date ance no Ionger
available in
SFHAs
Region V
Wisconsin:
Gillett, City of, Oconto County ............... 550295 | September 30, 1975, Emerg; February 1, | October 6, 2010 | October 6, 2010
1984, Reg; October 6, 2010, Susp.
Lena, Village of, Oconto County ........... 550296 | July 7, 1975, Emerg; September 18, 1985, | ...... (o [o IR Do.
Reg; October 6, 2010, Susp.
Oconto, City of, Oconto County ............ 550297 | September 17, 1973, Emerg; August 3, | ...... (o [o TR Do.
1981, Reg; October 6, 2010, Susp.
Oconto County, Unincorporated Areas 550294 | May 21, 1973, Emerg; January 6, 1983, | ...... do e Do.
Reg; October 6, 2010, Susp.
Oconto Falls, City of, Oconto County ... 550298 | June 23, 1975, Emerg; July 16, 1981, Reg; | ...... (o [o TR Do.
October 6, 2010, Susp.
Pulaski, Village of, Brown, Oconto, and 550024 | February 27, 1976, Emerg; August 3, 1981, | ...... do e Do.
Shawano Counties. Reg; October 6, 2010, Susp.
Suring, Village of, Oconto County ......... 550300 | January 30, 1975, Emerg; December 1, | ...... (o [o TR Do.
1983, Reg; October 6, 2010, Susp.
Region VI
Arkansas:
Elaine, City of, Phillips County .............. 050167 | March 29, 1974, Emerg; September 4, | ...... [o [o R Do.
1985, Reg